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U.S. Deparfment
of Transportation 1200 New Jersey Ave., SE
Federal Highway Washington, D.C. 20590

Administration
In Reply Refer to: HCR-20
DOT# 2021-0065

March 5, 2021

San Bemardino, CA 92408

Subject: Acknowledgment of Complaint #2021-0065

This letter acknowledges the Federal Highway Administration (FHWA) Office of Civil Rights
received your complaint against the California Department of Transportation (Caltrans), which
alleged violations that may be related to Title VI of the Civil Rights Act of 1964 (Title VI) and
its implementing regulations, including Title VI regulations administered by the United States
Department of Transportation (49 C.F.R. Part 21) and the Federal Highway Administration (23
C.F.R. Part 200). Your complaint was received by this office by email on March 2, 2021.

This complaint has been assigned to Erik Lacayo, FHWA Title VI Analyst — Office of Civil
Rights. Mr. Lacayo will keep you informed regarding the status of your complaint. You may
contact him at 202-913-3926 or via e-mail at erik.lacayo@dot.gov.

Please be advised that no one may intimidate, threaten, coerce, or engage in other discriminatory
conduct against anyone because he or she has either taken action or participated in an action to
secure rights protected by the civil rights requirements that we enforce. Any individual alleging
such harassment or intimidation may file a complaint with the FHWA. Any questions or
concerns that you have regarding the complaint process and your rights can be discussed with
Mr. Lacayo.

Sincerely,
Nichole McWhorter
Nichole McWhorter

Title VI Team Leader
Office of Civil Rights



cc: Vincent Mammano, Division Administrator, FHWA California Division Office
Paul Schneider, Deputy Division Administrator, FHWA California Division Office
Scott Carson, Civil Rights Specialist, FHWA California Division Office
Jim Esselman, Senior Attorney-Advisor, FHWA Office of Chief Counsel
Irene Marion, Director, Departmental Office of Civil Rights
Yvette Rivera, Associate Director, Equal Employment Opportunity Programs Division,
Departmental Office of Civil Rights
Barbara Dougherty, Deputy Director, Departmental Office of Civil Rights
Irene Rico, Associate Administrator, Departmental Office of Civil Rights
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altrans

STATE OF CALIFORNIA
DEPARTMENT OF TRANSPORTATION

REQUEST FOR QUALIFICATIONS NOTICE
NUMBER 08A3201

Read carefully as the following revisions have been made to this document:
e On 2/26/19, Section |, General Information, Paragraph F, regarding
fee and escalation was revised.
e On 10/2/18, Section |, General Information, Paragraph E, regarding
financial documents was revised.

Note: Questions concerning this Request for Qualifications (RFQ) must be submitted in
writing to the attention of Michelle Nelson at michelle.nelson@dot.ca.gov. Questions
must be received no later than 10 calendar days after RFQ advertisement. Consultants
contacting the District or Division directly seeking information about this RFQ will be
disqualified from consideration in the selection process.

Proposers are advised that Caltrans has established a federally mandated overall
annual DBE goal comprising both race neutral and race conscious elements to ensure
equal participation of DBE groups specified in 49 CFR 26.5. In compliance with 49 CFR
26, Caltrans set a contract goal for DBEs participating in this solicitation expressed as a
percentage of the total dollar value of the resultant Agreement. The DBE participation
goal for this solicitation is eleven percent (11%). See section I.H. in this RFQ for
requirements.

GENERAL INFORMATION

A. Caltrans is soliciting Statements of Qualifications (SOQs) from qualified
firms that may lead to the award of a contract for on-call Right of Way
Engineering Services. In submitting your Statement of Qualifications
(SOQ), you shall comply with the instructions found herein. In addition
to those programs that are specified in this solicitation, prospective
consultants are encouraged to consider programs that are available,
such as those for the use of small businesses, disadvantaged
businesses, disabled veteran businesses, new emerging firms, and
other businesses covered by State and Federal programs.

B. The estimated contract amount is $616,800.00 - $1,002,300.00.
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The estimated contract term is three (3) years.

Interviews will be held in San Bernardino on July 13, 2020.
Confirmation letters will be sent to those firms short-listed.

The most highly qualified consulting firm will be required to submit an
electronic copy of the financial documents listed on the appropriate
Financial Documents Submittal Checklist available on the A&E Contract
Information website. The most highly qualified consulting firm will be
notified of their selection and receive instructions for the electronic
submission financial documents.

The most highly qualified consulting firm must submit a complete
financial documents package no later than four (4) days after
notification of selection. The prime consultant must submit the
complete financial documents package in order for Caltrans to have the
information necessary to engage in negotiations. The prime consultant
is solely responsible for timely and complete submission of financial
documents on behalf of the entire proposed team; financial documents
will not be accepted from proposed subconsultant firms. Failure to
submit a complete financial documents package by the specified due
date may result in termination of negotiations with the most highly
qualified consulting firm.

Negotiations will be held with the top-ranked firm in San Bernardino
during the week of July 20, 2020. The fee for profit shall be 10.1
percent, and the escalation shall be as follows:

Period Escalation
05/28/2020 — 05/28/2021 0%
05/29/2021 — 05/29/2022 1.5%
05/30/2023 — 09/08/2023 3.0%

Notes:

1. Partial year will only occur on the last year of the contract term. All
other periods are full years.

2. Increases to the loaded billing rates after contract execution is not
authorized for any reason per Article 1V, Section 17 and Article XVI,
Section 6 of the California Constitution.

The scheduled date to complete cost negotiations and submit final cost
proposal is September 1, 2020.

Disadvantaged Business Enterprise Program
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1. This solicitation and resultant Agreement is financed in whole or in
part with federal funds and therefore subject to Title 49, Code of
Federal Regulations, Part 26 (49 CFR 26) entitled "Participation by
Disadvantaged Business Enterprises in Department of
Transportation Financial Assistance Programs." To ensure equal
participation for Disadvantaged Business Enterprise (DBE) groups
specified in 49 CFR 26.5, Caltrans specifies a contract goal for DBE
participation. The required goal for DBE participation in this
solicitation is not less than eleven percent (11%).

2. Only participation by certified DBEs will count toward the contract
goal for this solicitation. In order to count toward a contract goal, a
firm must be certified as a DBE by the California Unified Certification
Program (CUCP) and possess the work codes applicable to the type
of work the firm will perform on the Agreement by the SOQ submittal
due date. For a list of work codes, go to Office of Civil Rights
website.

3. ltis the proposer’s responsibility to verify that the DBE firm is
certified as a DBE by the specified SOQ submittal due date and
time. For a list of DBEs certified by the CUCP, go to Office of Civil
Rights website.

4. A DBE must perform a commercially useful function (CUF) for the
type of work it will perform on the Agreement as provided in 49 CFR
26.55(c)(1)-(4). A DBE performs a CUF when it is responsible for
the execution of a distinct element of the work of the Agreement and
is carrying out its responsibilities by actually performing, managing,
and supervising the work involved.

5. See “Statement of Qualifications Submittal Instructions and General
Contract Process Information” for detailed information and
references to the required forms. Required forms will be made a
part of the Agreement. Failure to meet the DBE goal or Good Faith
Effort requirements and provide required DBE participation at due
date and time of SOQ submittal may result in the SOQ submittal
being rejected as non-responsive.

Federal and/or State prevailing wage rates may apply. This
requirement, if applicable, will be specified in the draft Agreement. See
SOQ Submittal Instructions, Section I., H. regarding the California
Department of Industrial Relations (DIR) Consultant/Contractor
Registration Program on the A&E Contract Information website.

Caltrans does not guarantee, either expressly or by implication, that any
work or services will be required under any contract issued as a result
of this RFQ.

A Pre-award or Post-award Audit will be performed on any contract
issued as a result of this RFQ.
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Contract boilerplate can be obtained on the A&E Contract Information

website

SCOPE OF WORK/DELIVERABLES

The work to be performed for this RFQ is described in the Scope of
Work/Deliverables, and is hereby incorporated as Attachment 1.

CONFLICT OF INTEREST

A.

Conflicts of interest may occur due to direct or indirect financial or
business interests in the work to be performed or in any real property
acquired for such project. Conflicts of interest can include, but are not
limited to, past, existing or planned activities or because of relationships
with other persons or firms. If there is a conflict of interest, the proposed
team, including both the prime consultants and subconsultants, and
individual employees of team members would actually or potentially be
unable to render impartial assistance or advice to Caltrans. The
proposer’s objectivity or availability in performing the contract work may
be impaired due to actual or potential conflicts of interest.

If the proposed team determines that any actual or potential conflicts of
interest exists, it must identify and describe in detail each conflict of
interest to Caltrans, using the Disclosure of Potential Conflict of Interest
Form, which can be found on the A&E Contract Information website.
Along with the description of the actual or potential conflicts of interest,
the proposed team shall also offer measures to avoid, neutralize, or
mitigate all listed conflicts. The list of conflicts, including conflicts that
apply to individuals as well as firms, and the mitigation measures on the
Disclosure of Potential Conflict of Interest Form must be submitted as a
separate section in the Statement of Qualifications. Disclosure of
information will not disqualify a proposed team from competing for a
contract. The existence of actual or potential conflicts of interest will be
used as a criterion to evaluate team availability during the evaluation
and selection process. Caltrans reserves the right to terminate
negotiations with the first selected firm and begin negotiations with the
next selected firm or to cancel the procurement prior to execution if
Caltrans learns that the selected team failed to disclose any actual or
potential conflicts, which it knew or should have known about, or if the
proposed team provided or omitted information on the disclosure form
that results in the information being false or misleading.

After award, conflict of interest guidelines and policies shall continue to
be monitored and enforced by the Caltrans Contract Manager.
Additional information about Conflict of Interest issues can be found in
the SOQ Submittal Instructions and General Contract Process
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Information document (Section V. Post Government Employment
Restrictions and Section VI. Conflict of Interest Concerning
Consultant(s)) found on the A&E Contract Information website. The
State and Federal contract boilerplates on DPAC’s website also contain
information on conflict of interest issues (Exhibit D) and can be found
on the A&E Contract Information website.

D. The prime consultant and subconsultants may be proposed on SOQs
for other Caltrans A&E on-call contracts; however, the Caltrans
Contract Manager may prohibit work on specific projects where
Caltrans determines that a conflict of interest exists.

V. SUBMISSION OF STATEMENTS OF QUALIFICATIONS (SOQs)

A. IMPORTANT: Download “Statement of Qualifications Submittal
Instructions and General Contract Process Information” dated (Rev.
04/15/19) from the Procuring A&E Contracts website. Failure to follow
these instructions may result in rejection of your SOQs.

B. SOQ Package Submittal Instructions

Read instructions below carefully. You will be required to submit
an electronic SOQ file to Sacramento.

1. The electronic submission of a single unprotected (i.e. not
password protected) PDF file of the SOQ is required. The
electronic submittal will be accepted until 3:00 p.m. on June 29,
2020. Hard copies of the SOQs are NOT required. Fax copies or
copies transmitted by email will not be allowed.

You will be required to create a Novell Filr account with Caltrans.
Send an email message to the Contract Analyst, Michelle Nelson,
at michelle.nelson@dot.ca.gov containing the information listed
below for a link and instructions to complete the self-registration
page and submit the SOQ electronically.

e Your firm’s name

e Your email address

e The solicitation number for which you would like to submit an
SOQ

The file name shall include the contract number, consultant name
(max. 25 characters) separated by an underscore (_), ending with
the “.pdf” extension.

Example A: 50A0694 JohnDoeConsulting.pdf
Example B: 50A0694 aaa1234engineer.pdf
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2. SOQ submittals will be considered non-responsive if the electronic
submittal is not received by the date and time specified in this RFQ.

C. Request for RFQ Copies

Copies of this RFQ may be obtained on the Cal eProcure website.
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SCOPE OF WORK/DELIVERABLES

Right of Way Engineering Services
for Caltrans, Division of Right of Way, District 8
On-Call Contract

RIGHT OF WAY ENGINEERING SERVICES

A.

Purpose of Work

The consultant must perform Right of Way Engineering Services, on an “as-needed”
basis to support the California Department of Transportation (Caltrans), Division of Right
of Way, District 8. The Caltrans contract manager will assign specific work to the
consultant to perform professional and technical services required for Right of Way
Engineering Support Services, on an “as-needed” basis to support Department of
Transportation (Caltrans) in the development and construction of proposed Caltrans
transportation facilities. The Caltrans Contract Manager shall assign specific work to the
Consultant through the issuance of Task Orders describing in detail the services to be
performed through issuing task orders describing the services to be performed. The
consultant must only perform work assigned in an authorized task order. This contract
does not guarantee that a task order will be issued.

The consultant for this contract must perform the services above after the contract
authority for contract 08 A2871 is exhausted. The consultant must plan accordingly to
meet the timing of and the volume of work load needs.

Location of Work

The work must be performed on projects to improve the State transportation system
throughout the counties of San Bernardino and Riverside in California. The specific
location within the above-described geographical limits of the work to be performed must
be identified in each task order. It may become necessary for Caltrans, Division of Right
of Way, District 8, projects to extend into another adjoining District /County line.

Certain projects may also require studies/work that extends into adjacent counties
adjoining Caltrans' District outside of the boundary of Caltrans’ District 8. In such
instances, the project work must not extend more than a 30-mile radius from the
District/County, Division of Right of Way, District 8 geographic boundary.

Conventional Land Surveying Support Services such as field work, preparation and
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maintenance of field survey documents, including compiling and maintaining survey
field notes and field drawings, and providing other field survey documents to Caltrans
projects are excluded from this contract.

Required Services

1. Under an authorized task order, the consultant must provide Right of Way
Engineering services within the geographical jurisdiction of this contract set forth
in the “Location of Work” section, including all necessary personnel, material,
transportation, lodging, instrumentation, and the specialized facilities and
equipment to satisfy all appropriate agencies and required to ensure compliance
with all federal, state, and local statutes, laws, codes, regulations, policies,
procedures, ordinances, standards, specifications, performance standards, and
guidelines, applicable to the consultant's services and work product.

2. Provided in Attachment A is a list of proposed Caltrans projects; Division of
Right of Way, District 8, however, this list is not exclusive and it constitutes no
commitment that the projects will be initiated or completed or work assigned to
the consultant. Caltrans reserves the right to add or delete from this list of
projects that are within the geographical jurisdiction of this contract set forth in
“Location of Work™ section within the Division of Right of Way, District 8’s
jurisdiction.

3. Caltrans intends to utilize this contract to complete a specific piece of work if it is
within the geographical jurisdiction of this contract set forth in the “Location of
Work” for each of the projects in this contract utilizing the services described in
this Scope of Work (SOW) and as described in a task order. Caltrans may find it
necessary to create a separate contract (or contracts) that involves a specific
project in this contract and includes part of the work in this contract. Caltrans
reserves the right to procure A&E services involving the listed projects or unlisted
projects (within the geographical jurisdiction of this contract set forth in
“Location of Work™ Section) involving in whole or in part the same work using a
project-specific agreement if the schedule to complete performance of the specific
project extends beyond the term of this contract or the cost exceeds the dollar
balance remaining in the contract after accounting for amounts due to the
consultant for work previously performed and for work scheduled to be
performed in executed task orders.
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Should a project-specific agreement be procured under these provisions, the
parties mutually agree that, under Exhibit D, Section III, Termination of this
Contract, Caltrans must terminate for convenience the portion of the contract that
includes the common SOW identified in the project specific agreement per
Exhibit D, Section III, Termination of this Contract. Such partial termination for
convenience must be processed by amendment to this contract. Unless otherwise
required by law, regulation, or Caltrans policy or procedure, the consultant may
compete for these project specific contracts.

In this contract is a list of proposed classifications for which services are
anticipated to be needed by Caltrans during the term of this contract; however,
this list is not exclusive if the classification perform Right of Way Engineering
Services. Caltrans reserves the right to add/or delete personnel classifications
from this list. Consultant personnel will work under the general direction of a
Caltrans supervisor.

i.  Project Surveyor
ii.  Survey Technician

1ii.  Survey Assistant

When any of these positions are needed, the approximate range for the number of
positions are:

a. Project Surveyor 1-2.
b. Survey Technician 1-3.
c. Survey Assistant 1-3.

The numbers shown above are approximate. The exact number and classification

of consultant staff will be specified in the task order.

At the sole discretion of Caltrans, the consultant may have to provide the required
services on safety projects, emergency projects, emergency storm damage
projects, excess parcel assessments, or other current/future transportation projects,
including minor projects not listed above, except for those specially excluded
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above, within the geographical jurisdiction of this contract set forth in “Location
of Work” Section.

7. The potential projects may vary in scope and size, and may encompass any
improvement for the State transportation system including, but not limited to,
roadway rehabilitation, widening and/or realignment of existing facilities,
relocation of existing facilities, and construction of new facilities. The project
location, project limits, purpose, expected results, project deliverables, period of
performance, project schedule, and SOW to be performed must be described in
each task order.

8. Consultant must be available, on two days’ written notice:

a. To meet with Caltrans; to participate in internal Project Development
Team (PDT) meetings or other Caltrans meetings.

b. To provide technical expertise on an “as-needed” basis.

9. Maintaining a stable work force is essential to the successful completion of
Caltrans, Division of Right of Way, District 8, work. The consultant must
implement a personnel retention plan.

D. Workplan Standards Guide (WSG) Codes

Task orders are based on the Caltrans WSG. The latest WSG is found in the
Guide to Project Delivery WSG, which is available from the Caltrans’ Publication
Unit and on the Internet at http://www.dot.ca.gov/hg/projmgmt/guidance.htm.
The WSG references the WBS categories, which are potential and related work
activities applicable to this contract. The WSG references WBS categories which
present the potential and related work activities that the consultant may have to
perform. All revisions to the current version of the WBS must apply during the
life of this contract.

The WBS activities below applicable to this Contract are limited to those set forth below:

160.20.25 Existing Records
160.20.35 Land Net Map
160.20.40 Right of Way Engineering Products



160.20.60
185.10.60
220.05.05
220.10
220.15
220.15.05
220.15.95
220.20
220.20.05
220.20.15
220.25
220.25.05
220.25.95
255.35.10
255.70
270.66
300.05.10
300.10
300.25
300.30
300.35
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Engineering Surveys
Engineering Surveys
Existing Records
Land Net Map
Right of Way Maps
Appraisal Maps
Other Maps
Acquisition Documents
Deeds
Resolution of Necessity Package
Documents to convey property rights
Director’s deed package
Other deeds and documents
Construction Staking Package
Right of Way Engineering Products
Technical Support
Filed Monumentation Record of Survey
Trial Exhibits and Testimony
Relinquishment and Vacation Maps
Deed Package for Excess Land Transactions

Right of Way Record Map

The consultant must not work on any projects in the planning phase (K-Phase), and the

consultant will not be reimbursed for any work performed during this phase of a project.

General Personnel Requirements

1. The consultant’s personnel must be capable, competent, and experienced in
performing the work in this contract with minimal instruction. Personnel skill
level must match the specific job classifications, as set forth or in the consultant’s
cost proposal, attachment 2 and task complexity. The consultant’s personnel must
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be knowledgeable about, and comply with, all federal, state, and local laws and
regulations.

The consultant must submit a written request and obtain the Caltrans CM’s prior
written approval for any substitutions, additions, alterations, or modifications to
the consultant’s originally proposed personnel and project organization, as
depicted on the proposed consultant’s organization chart or the consultant’s cost
proposals. The substitute personnel must have the same job classification, as set
forth or in the consultant’s cost proposal, attachment 2, not exceed the billing rate,
and meet or exceed the qualifications and experience level of the previously
assigned personnel, at no additional cost to Caltrans.

The Consultant Contract Manager shall coordinate the Right of Way Engineering
Support Services related matters and Consultant’s operations under this Contract
Agreement with the Caltrans Contract Manager.

In responding to Caltrans’ task order and in consultation with the Caltrans
contract manager and the Caltrans task order manager, the Consultant contract
manager must identify the specific individuals proposed for the task and their job
assignments. The consultant must provide documentation that proposed
personnel meet the minimum qualifications as required by this contract.

The consultant’s personnel must typically be assigned to and remain on specific
Caltrans projects/deliverables until completion and acceptance of the
project/deliverables by Caltrans. Personnel assigned by the consultant must be
available at the start of a task order and after acceptance of the project/deliverable
by Caltrans.

After the Caltrans contract manager’s approval of the consultant’s personnel
proposal and finalization of a task order, the consultant may not add or substitute
personnel without the Caltrans contract manager’s prior written approval.

Resumes containing the qualifications and experience of the consultant’s and sub-
consultant’s personnel, which include existing, additional, and substitute
personnel, and copies of their minimum required certifications, must be submitted
to the Caltrans contract manager for review before assignment on a project or task
order. The resume and copies of current certification for each candidate must be
submitted to the Caltrans contract manager within one week of receiving the
request.
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The Caltrans contract manager or Caltrans task order manager may interview the
consultant’s personnel for the qualifications and experience. The Caltrans
contract manager’s decision to select the consultant’s personnel will be binding to
the consultant and its sub-consultants. The consultant must provide adequate
qualified personnel to be interviewed by the Caltrans contract manager or
Caltrans task order manager within one week of receiving the request.

The Caltrans task order manager will evaluate the adequacy (quality and quantity)
of the work performed by the consultant’s personnel, and determining whether the
deliverables satisfy the acceptance tests and criteria. The Caltrans contract
manager consulting with the Caltrans task order manager may reject any
consultant personnel determined by the Caltrans contract manager to lack the
minimum qualifications. If the level of performance is below expectations, the
Caltrans contract manager may direct the consultant to immediately remove
consultant personnel from the project specified in a task order and request another
qualified person be assigned as needed. The substitute personnel must meet the
qualifications required by this contract for performance of the work as
demonstrated by a resume and copies of current certifications submitted by the
consultant. Substitute personnel must receive prior written approval from the
Caltrans contract manager. Invoices with charges for personnel not pre-approved
by the Caltrans contract manager for work on the contract and for each task order
must not be reimbursed.

The consultant must not remove or replace any existing personnel assigned to task
orders without the prior written consent of the Caltrans contract manager. The
removal or replacement of personnel without the written approval from the
Caltrans contract manager will violate the contract and may cause termination of
the contract per Exhibit D, Section III, Termination of the Contract.

When assigned consultant personnel is on approved leave and required by the
Caltrans contract manager , the consultant contract manager must provide a
substitute employee until the assigned employee returns to work from the
approved leave. The substitute personnel must have the same job classification,
as set forth in the consultant’s cost proposal, attachment 2, not exceed the billing
rate, and meet or exceed the qualifications and experience level of the previously
assigned personnel, at no additional cost to Caltrans. Substitute personnel must
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receive prior written approval from the Caltrans contract manager to work on this
contract.

Other project personnel not identified on the consultant’s cost proposal, must also
satisfy minimum qualifications for assigned task orders. Caltrans’ prior written
approval is required for all personnel not identified on the consultant’s
organization chart or the consultant’s cost proposals before providing services
under this contract.

The consultant is responsible to provide fully trained personnel to efficiently
perform the work. The consultant’s personnel may be asked to attend certain
special training if recommended by the Caltrans contract manager. On such
occasions, with the approval of the Caltrans contract manager, Caltrans will
compensate the consultant for the consultant’s actual cost for time spent in
training only. All other costs, fees, and expenses associated with the training,
including any transportation costs and training fees, must be the consultant’s
responsibility.

In location(s) where the consultant personnel is expected to work for extended
period(s) of time, the consultant must either relocate the personnel or strive to hire
local persons.

Right of Way Engineering Personnel Requirements

The consultant, including the prime consultant and all sub-consultants, must
throughout the life of the contract, retain within its firm, a staff of people properly
licensed and certified under the laws of the State of California and qualified to
perform all aspects of the required work described in this contract and all work
specified in a task order with any emergencies that may arise during the life of
this contract. The consultant must be prepared to provide additional personnel
during the period performance of this contract to accommodate the work.

Consultant Contract Manager
The consultant contract manager must coordinate work-related matters and

consultant’s operations under this contract with the Caltrans contract manager in
coordination with the Caltrans task order manager.
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The consultant contract manager must be a Professional Land Surveyor or pre-
January 1, 1982 Registered Civil Engineer licensed in the State of California and
be in good standing with the California State Board of Professional Engineers,
Land Surveyors, and Geologists (BPELSG) during the contract period.

The consultant contract manager must have a minimum of five years of responsible
experience performing the duties as a contract manager for similar Right of Way
Engineering Services contracts. The consultant contract manager must be
knowledgeable about all Caltrans policies and procedures. The consultant contract
manager must be an employee of the prime consultant.

Besides other specified responsibilities, the consultant contract manager must
handle all matters related to the consultant’s personnel, sub-consultants, Right of
Way Engineering services work, and consultant’s and sub-consultants’ operations
including, but not limited to:

a. Ensuring that deliverables are acceptance tested and that criteria are
specific, measurable, attainable, realistic and time-bound; and that the
deliverables satisfy the acceptance tests and criteria.

b. Supervising, reviewing, monitoring, training, and directing the
consultant’s and sub-consultants’ personnel.

c. Assigning qualified personnel to complete the required task order work as
specified on an “as-needed” basis in coordination with the Caltrans
contract manger and Caltrans task order manager.

d. Administering personnel actions for consultant personnel and ensuring
appropriate actions taken for sub-consultant personnel.

e. Maintaining and submitting organized project files for record tracking and
auditing.
f. Developing, organizing, facilitating, and attending scheduled coordination

meetings, and preparation and distribution of meeting minutes.
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g. Implementing and maintaining quality control procedures to manage
conflicts, insure product accuracy, and identify critical reviews and
milestones.

h. Assuring that all applicable safety measures are in place.

1. Providing invoices in a timely manner and providing monthly contract
expenditures.

J- Reviewing invoices for accuracy and completion before billing to
Caltrans.

k. Managing sub-consultants.

1. Managing overall budget for the contract and provide report to the

Caltrans contract manager.
m. Monitoring and maintaining required DBE or DVBE involvement.

n. Ensuring compliance with the provisions in this contract and all specific
task order requirements.

0. Knowledge, experience, and familiarity with prevailing wage issues and
requirements in State of California.

Consultant Task Order Manager

For each task order, the consultant must provide a consultant task order manager
to coordinate the consultant task order operations with the Caltrans contract
manager in coordination with the Caltrans task order manager.

The consultant task order manager must be accessible to the Caltrans contract
manager in coordination with the Caltrans task order manager during normal
Caltrans working hours that task order work is underway.

The consultant task order manager (who may not be the consultant contract
manager) must be assigned to conduct, or direct the conduct of, all work assigned
under a single task order. The consultant task order manager must be a
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Professional Land Surveyor or a pre-January 1, 1982 Registered Professional
Civil Engineer licensed in the State of California and be in good standing with the
BPELSG during the Contract period. The consultant task order manager must be
the primary contact for the assigned task order and be available for
communication with Caltrans.

Consultant Personnel and Team Member Qualifications.

The consultant team member must be capable of assisting the consultant contract
manager in all aspects of the required work. The consultant team member’s
required professional qualifications must be identified in each task order.

In this contract, a person authorized to review and approve consultant Right of
Way Engineering deliverables in place of the consultant task order manager must
be called the consultant land surveying responsible person. The consultant land
surveying responsible person, must be a Professional Land Surveyor or a pre-
January 1, 1982 Registered Professional Civil Engineer licensed in the State of
California and be in good standing with the BPELSG during the contract period.

All deliverables under this contract not fully approved by Caltrans bearing the
signature of the consultant land surveying responsible person who is no longer
employed by the consultant or its sub-consultants, must be replaced with
deliverables under this contract bearing the signature of a qualified replacement
consultant land surveying responsible person currently employed by the
consultant or its sub-consultants. In such an event, no additional time will be
allowed or cost reimbursed to the consultant without the prior written approval of
the Caltrans contract manager.

All of the consultant’s work must be conducted under the direction of the
consultant contract manager who must have the experience as described in this
contract. All deliverables under this contract requiring the consultant land
surveying responsible person’s signature, must be produced by the responsible
consultant personnel having appropriate experience, and must be signed by a
consultant land surveying responsible person.

Project Surveyor

Project Surveyor must fulfill one of these licensing requirements and be in good
standing with the BPELSG during the Contract period.
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a. A Professional Land Surveyor licensed in the State of California.

b. A pre-January 1, 1982, Registered Professional Civil Engineer licensed in
the State of California.

Project Surveyor: The duties of the project surveyor in the office include, but are
not limited to: prepare survey requests and supporting information for the field
survey; analyze, reduce and/or adjust field survey data to produce maps, reports,
digital terrain models, project control maps, and related documents to determine
property and right of way boundaries; and, research public records from counties,
cities, utility companies, and other agencies to produce, signs and seals,
documents and maps defining the existing location of, acquisition of, and disposal
of State Right of Way, including but not limited to: legal descriptions, acquisition
deeds, resolutions of necessities (Condemnation), land net maps, appraisal maps,
relinquishment or vacation maps, federal application maps, final record maps and
Record of Survey Maps.

Land Surveying Assistants
The Land Surveying Assistants must fulfill one of the following requirements:

a. A degree (Associate, Bachelors, Masters, or higher) in land surveying or
surveying engineering from an ABET accredited institution (College or
University) and a minimum of two years of qualifying experience in land
surveying.

b. Possession of a valid Land Surveyor-in-Training certificate issued or
accepted by the BPELSG, and a minimum of two years of qualifying
experience in land surveying.

The land surveying assistants to the project surveyor must be capable of assisting
in all required and associated office land surveying work, able to perform difficult
survey and complex professional land surveying work involving duties in the
office with little direct supervision. Duties include, but are not limited to, assist
office chief or project surveyor in preparing right of way maps using Computer-
Aided Design (CAD), maintaining right of way records and geospatial
information systems, research and compile a wide variety of data from public
records, geospatial information systems and other sources using both manual and
computerized processes, and survey support.
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10.  Land Surveying Technicians

The land surveying technicians must work under the direction of a Professional
Land Surveyor licensed in the State of California or a pre-January 1, 1982
Registered Professional Civil Engineer licensed in the State of California and be
in good standing with the BPELSG. The land surveying technicians must fulfill
one of these criteria:

a. The equivalent of a two-year college degree, preferably with an emphasis
in mathematics and engineering and a minimum of one year of qualifying
experience in land surveying.

The land surveying technicians must be capable of assisting in all required office
land surveying services work.

11.  The consultant must have personnel with documented and demonstrated expertise
and experience in the fields of Geographic Information Systems (GIS) and
geodetic survey control.

G. Consultant Availability and Work Hours

1. The typical workday includes all hours worked as identified in the task order or as
directed by the Caltrans contract manager. Unless otherwise specified in a task
order or directed by the Caltrans contract manager, the normal work week must
comprise forty (40) hours.

2. If Caltrans determines that the work cannot be performed during normal business
hours or the work is necessary at off hours to avoid danger to life or property, the
consultant's operations may be restricted to specific hours during the week. Night
work may be required on projects involving high traffic areas. Changes in hours
or schedules must be documented by amendment of task orders. Any shift
differential rate pay must be reimbursed under the Department of Industrial
Relations (DIR) determination.

3. The Caltrans contract manager in coordination with the Caltrans task order
manager, must provide advance notice of one working day(s)/24 hours if the
consultant’s services are not required, or if reassignment of personnel is required.
If Caltrans fails to provide the required advance notice and the consultant
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personnel are not required, Caltrans must provide a maximum of four hours
compensation.

4. During the contract period, the Caltrans task order manager and/or contract
manager may reassign a consultant's employee from a project or an office with
low activity to assist on another project or office with high activity. The
consultant contract manager will be notified at least two working days prior to
this reassignment.

General Requirements

1. The consultant must prepare the required deliverables, backup documents, and
other items required by this contract according to requirements of this contract
and applicable Caltrans Manuals for the work.

2. The consultant’s timesheet/invoices/expenses must be subject to the consultant
contract manager’s review and the approval of the Caltrans contract manager
before submitting timesheets, invoices, or expense reimbursement requests for
payment.

3. The consultant must begin the required work within two working days after
receiving a fully executed task order and issuing the Notice to Proceed from the
Caltrans contract manager to the consultant contract manager or on the date
specified in the task order. Some work, however, may require consultant
personnel to mobilize within 24-hours of notifications. Once the work begins, the
work must be prosecuted/performed diligently until all required work has been
completed to the satisfaction of the Caltrans contract manager or Caltrans
designee task order manager.

4. The work must not be performed when conditions prevent a safe and efficient
operation, and must only be performed with written authorization by Caltrans.

5. The consultant contract manager, consultant task order manager, and key
personnel must be accessible to the Caltrans contract manager and the Caltrans
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task order manager during normal Caltrans working hours or after hours as
required by the Caltrans contract manager.

The consultant contract manager may direct the consultant’s employees to work
overtime to meet task order schedules at the request of the Caltrans contract
manager or task order manager. All overtime must be pre-approved by the
Caltrans contract manager. Overtime must be worked only when directed in
writing by the Caltrans contract manager and specifically required by the task
order, and must only be paid to persons covered by the Fair Labor Standards Act.

All consultant personnel must sign a confidentiality and nondisclosure agreement.

The consultant may disclose no information to third parties without prior written
approval of the Caltrans contract manager.

The consultant must only provide incidental non-A&E services, such as Computer
Aided Drafting & Design (CADD) support, GIS support, office support, and
meeting support, provided (a) such services are necessary for completing the
A&E tasks and/or deliverables performed by the consultant described in executed
task orders and covered by the work in this contract and (b) the rendering of the
services is approved in advance by the Caltrans contract manager. These
incidental services must only be provided to support the consultant’s personnel
performing A&E services, tasks, and deliverables on this contract. The contract
amount spent on such incidental services must be relatively minor when
compared to the professional A&E services performed. The consultant must not
be paid or reimbursed for any incidental non-A&E services provided to Caltrans
unless provided in the fashion described in this contract and included in the
executed task order. The consultant ensures that task orders only include any
incidental non-A&E services.

Incidental training services may be provided only if the training involves the
specific work product of this agreement. Such incidental training services are
permitted, but only if:

a. The training involves the specific work product created under this
agreement (and does not involve general A&E training and is not the work
product of a previous agreement); and
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b. The total aggregate cost of all training under this agreement does not
exceed 10% of the total authority of the agreement; and

C. The training is an incidental task within the agreement and not the purpose
for entering this agreement.

The consultant must include the Caltrans contract manager or task order manager
in written communications to other Caltrans personnel for any clarification on
work.

Coordination

For each task order, the consultant must carry out instructions received from the
Caltrans task order manager. If an instruction or direction is unclear to the
consultant, the consultant must ask the Caltrans task order manager to clarify the
instruction or direction.

The foregoing paragraph does not relieve the consultant of professional
responsibility during the performance of this contract. Where the consultant
believes a better standard solution to a task being performed or an issue being
addressed is possible, the consultant must promptly notify the Caltrans contract
manager and task order manager of these concerns, with the reasons therefore.
However, Caltrans must make all final decisions on the consultant’s activities and
investigations.

The consultant must work closely with the Caltrans contract manager and the
Caltrans task order manager identified in the task order.

The consultant must have the capability to send to and receive from Caltrans’
digital electronic mail system and file transfer protocol system including, but not
limited to, attachments for word processing, photographs, spreadsheets, and
databases.

Caltrans must not reimburse the consultant for costs to relocate its personnel to
the service area of this contract. Caltrans must not reimburse the consultant for
per diem costs, unless preapproved by the Caltrans contract manager. Caltrans
must not reimburse the consultant for out-of-state travel without prior written
approval from the Caltrans contract manager.
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6. The consultant must obtain the Caltrans contract manager’s approval prior to
making presentations at non-Caltrans sponsored conferences or workshops for
any services provided under this contract.

7. Caltrans must not incur costs beyond the funding commitments in the contract and
each task order. If the consultant anticipates that funding for work will be
insufficient to complete work, the consultant must promptly notify the Caltrans
contract manager.

J. General Equipment Requirements

1. The consultant or its sub-consultants must incorporate no materials or equipment
of a single or sole source origin without the advance written approval of Caltrans.

2. The consultant may claim reimbursement for providing equipment or supplies.
However, such claimed costs must comply with 48 Code of Federal Regulation
(CFR), Chapter 1, Part 31 (Federal Acquisition Regulation - FAR cost principles)
and 2 CFR, Part 200, and follow the consultant's company-wide allocation
policies and charging practices with all clients including federal government, state
governments, local agencies, and private clients.

K. Equipment Requirements
1. Office Equipment and Supplies (Consultant’s Office):
The consultant must have and provide adequate office equipment and supplies to
complete the work required by this contract. Such equipment and supplies must
include, but not be limited to:

a. Office supplies.

b. Computers with software, printers, plotters, fax machines, calculators, data
collectors and their necessary attachments and accessories.

c. Data processing systems, software packages, reference materials, or other
tools, including hardware and software, used in providing transportation
land surveying deliverables.
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d. The consultant must provide a computer system for each person working
under a task order that meets the Caltrans current specifications. Qualified
Caltrans information technology personnel must install required software.
Caltrans reserves the right to provide the computer system if beneficial to
Caltrans’ interest.

e. Reference material, or other tools, used in providing deliverables.

f. Caltrans must purchase no hardware, software, or other equipment
(including, but not limited to, batteries, paper, and office supplies) that
may be required for the consultant to perform work required in this
contract. The Caltrans contract manager must approve any consultant’s
request for digital electronic connections and compatibility with current
Caltrans Windows-based networks and programs in writing prior to the
use and/or installation of any electronic hardware and/or software.

g. In-house printing, reproduction, and delivery services.

h. Computer Aided Drafting equipment and software capable of producing
land surveying maps, drawings, and documents in the Caltrans approved
format (Microstation, CaiCE, AutoCAD Civil 3D ArcGIS).

Field Equipment and Supplies:

Consultant must have and provide adequate field tools, instruments, equipment,
materials, supplies, and safety equipment to complete the required field work and
that meet or exceed Caltrans specifications per the Caltrans Manuals. The tools,
instruments, equipment, materials, supplies, and safety equipment required for
each consultant field personnel must include, but not be limited to, the following,
if required by the task order:

a. Sufficient vehicles suitable for the work to be performed and terrain
conditions of the project sites. Vehicles must be fully equipped with all
necessary tools, instruments, equipment, materials, supplies, and safety
equipment required for the efficient operation of the consultants’ field
personnel. Each vehicle must have a load carrying capacity of 1500
pounds of materials and equipment. Each vehicle must have sufficient
ground clearance to safely maneuver through highway construction sites
while fully loaded with equipment and materials. Each vehicle must have
overhead flashing amber light(s), visible from all sides (360 degrees), with
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a driver control switch; fire extinguisher; and first aid kit. Vehicles
without side windows must not be used. Each vehicle must be equipped to
meet Caltrans safety requirements.

b. A laptop computer or tablet with software.
C. Cell phone with “Hot Spot™ capabilities
d. Hand tools including but not limited to; shovels, gloves, measuring tape,

sledge hammer, clip board, calculator, peg book for the requested field
personnel work.

e. All necessary safety equipment including fire extinguisher, hard-soled
safety footwear, white hard hats, eye protection, hearing protection, and
American National Standards Institute (ANSI) 107-2004 or higher Class II
garment for the requested field work to be performed safely and efficiently
within operating highway and construction zone environments.

f. Necessary miscellaneous tools, non-consumables, and supplies including,
but not limited to, hammers, and shovels.

g. Traffic cones, at a minimum 25, for traffic control as necessary. Such
cones must be 28 inches, minimum, in height.

h. Traffic control devices (including signs, sign bases, flags, and hand held
signs) as required to perform the requested field personnel work.

3. The consultant must provide all necessary tools, instruments, equipment,
materials, supplies, and safety equipment required to perform the work identified
in each task order and this contract accurately, efficiently, and safely. The
consultant’s personnel must be fully trained in using such necessary tools,
instruments, equipment, materials, supplies, and safety equipment. The
consultant must not be reimbursed separately for tools of the trade, which may
include, but not be limited to, the above-mentioned equipment.

L. Standards
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All work/services under this contract must be performed under all federal, state,
and local statutes, laws, codes, regulations, policies, procedures, ordinances,
standards, specifications, performance standards, and guidelines, including the
latest Caltrans regulations, policies, procedures, manuals, standards,
specifications, performance standards, directives, guidelines, handbooks,
guidance documents, forms, templates, policy memo, methodologies, and other
informational or directive publications, including compliance with FHWA and
State guidelines for implementing those requirements; and any permits, licenses,
agreements or certifications that apply to specific task orders; the terms and
conditions of this contract; and current Caltrans Manuals and any future revisions.
Work not covered by the “Manuals” must be performed as specified in the task
order. If no standards exist, task orders may call for developing new standards, so
long as these standards do not conflict with the requirements, or amend the Scope
Of Work under of this contract.

a. The consultant obtains, at its expense, all necessary manuals, reference
documents, and other materials.
b. Caltrans Manuals may be purchased from the Publication Distribution

Unit. The publications staff may be reached at (916) 263-0822, and the
center is at these address:

State of California

California Department of Transportation
Publication Distribution Unit

1900 Royal Oaks Drive

Sacramento, CA 95815-3800

C. Manuals and documents that are not available from the Caltrans
Publication Distribution Center or are not available from Caltrans’ internet
web site may be requested from the Caltrans contract manager. Caltrans
does not guarantee the availability of publications nor its internet web

pages.

d. Caltrans’ regulations, policies, procedures, manuals, standards,
specifications, performance standards, directives, guidelines, handbooks,
guidance documents, forms, templates, policy memo, methodologies, and
other informational or directive publications, are dynamic documents and
subject to change. The consultant is responsible to verify that the latest
version or update is used.
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2. Manuals, Documents, and Websites

These manuals, documents and links to internet sites are referenced in association

with the work in this contract. The list is not all-inclusive, but should illustrate

the reference material and sources of information.

a. Caltrans’ Internet Home Webpage:
http://www.dot.ca.gov/

b. Manual of Uniform Traffic Control Devices (MUTCD):
California Manual on Uniform Traffic Control Devices:
http://mutcd.thwa.dot.gov/
http://www.dot.ca.gov/trafficops/engineering/

C. Caltrans Surveys Manual:
http://www.dot.ca.gov/hg/row/landsurveys/SurveysManual/Manual TOC.html

d. Caltrans CADD User’s Manual:
http://www.dot.ca.egov/hg/oppd/cadd/usta/ppman/toc.htm

e. Caltrans Standard Plans and Standard Specifications:
http://www.dot.ca.gov/des/oe/construction-contract-standards.html

f. Caltrans Right of Way Manual:
http://www.dot.ca.gov/hg/row/rowman/manual/index.htm
http://www.dot.ca.gov/hg/row

3. Right of Way Engineering services and associated work performed by the

consultant must conform to the California Land Surveyors Act. Business &
Professions Code §§ 8700 et. seq. The consultant personnel in “Responsible
Charge”, as defined in the California Land Surveyors Act, must be a PLS licensed
in the State of California or a pre-January 1, 1982, Registered Professional Civil
Engineer licensed in the State of California and be in good standing with the
BPELSG during the Contract period

Field Safety
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Besides the requirements specified elsewhere in this contract, the following also must
apply:

1. The consultant must maintain a working environment safe for project personnel and
the public. The consultant’s personnel must comply with all safety provisions of the
Caltrans Safety Manual, Caltrans Surveys Manual, Caltrans Traffic Manual, and
Caltrans Code of Safe Practices. The consultant must comply with all federal, state,
and local Occupational Safety and Health Administration (OSHA) statutes, laws,
codes, regulations, policies, procedures, ordinances, standards, rules, specifications,
performance standards, and guidelines, and the safety instructions that Caltrans
issues for performance of task order work, applicable to the work under this contract,
regarding safety equipment and procedures (including, but not limited to, use and
operation). Under no circumstance must the consultant’s safety policies be less
stringent than Caltrans.

2. The field work must not be performed when conditions prevent a safe and efficient
operation, and must only be performed with written authorization by Caltrans.

3. The consultant must provide, at no cost to Caltrans, all safety equipment to perform
the required services safely including, but not limited to: gloves, coveralls,
sunscreen, insect repellents, fire extinguisher, hard-soled safety footwear, white hard
hats, eye protection, hearing protection, and ANSI 107-2004 or higher Class II
garment. The consultant’s personnel must wear hard-soled safety footwear, white
hard hats, eye protection, hearing protection (when applicable), and ANSI 107-2004
or higher Class II garment.

4. The consultant must provide, at no cost to Caltrans, appropriate safety training for all
the consultant’s and the sub-consultant’s office, and field personnel, including
training required for performing the work in an office setting or in the field to work
on and near highways safely.

5. The consultant must be solely responsible for protecting health and safety of its
personnel, sub-consultants, and Sub-consultant’s personnel in performance of this

contract.

6. Traffic Control
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a. If specified in the task order, Caltrans must provide traffic control to
accomplish the work within Caltrans’ right-of-way. When Caltrans is to
provide traffic control, the consultant must request the traffic control
before the work to obtain proper clearance. Limited work hours, night
work or weekend work may be necessitated by the closure schedule
approved by Caltrans for work on State freeways or highways. For work
outside of Caltrans’ right-of-way, the consultant must provide traffic
control in coordination with the local jurisdiction and/or private owners.

b. If the task order requires the consultant to provide traffic control or traffic
control devices, the consultant must follow policy and procedures per the
FHWA Manual on Uniform Traffic Control Devices (MUTCD) and the
California Manual of Traffic Control Devices.

Orientation Provided by Caltrans

Caltrans may provide orientation regarding the requirements for this contract and each
task order as deemed necessary by Caltrans. The orientation may comprise instructions
on Caltrans procedures, practices, and requirements for the specific work to be performed
and sharing of project related files and notes. However, if the orientation instructions
conflict with the contract or task order requirements, the contract and the executed task
order must prevail over any instructions provided.

Monitoring and Review Procedure

1. The Caltrans contract manager and task order manager will have the unilateral
right, occasionally, or as requested by the consultant, to monitor and review the
progress and processes of the consultant related to work performed under this
contract.

2. The performance of the consultant contract manager, key personnel, and team
must be evaluated by the Caltrans contract manager but no less frequently than
annually, and at the expiration of the contract. Unsatisfactory reviews of specific
consultant personnel may cause Caltrans requesting that they be replaced with
new personnel. The consultant must immediately replace personnel with
individuals whose qualifications at a minimum equal those of the personnel
replaced at no additional cost to Caltrans. Evaluation includes, but not be limited
to:
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a. Job performance.
b. Quality of Work.
c. Timely submittal of reports, invoices, daily diaries, and other required
documents.
d. Early detection of problems and timely resolutions.
e. Requesting timely approval for personnel changes and travel expenditure.
f. Responsiveness and ability to control costs.
g. DBE or DVBE Participation.
h. Conlflicts of interest.

Poor performance and any negative evaluations may cause replacement of the
consultant contract manager, key personnel, or any personnel; the need to replace
key personnel must reflect adversely on the consultant’s performance evaluation,
and if warranted, may cause the termination of the contract per Exhibit D, Section
III, Termination of the Contract.

3. The consultant must provide a monthly Task Order Summary Report detailing all
work performed under each task order. This report should coincide with the dates
covered by the monthly invoice period of performance. The report should be
included with the invoice submittal.

General Materials to be provided by Caltrans

Materials (if deemed applicable, necessary, and when available from Caltrans) that may
be furnished or provided by Caltrans and where listed in the individual task orders and
this contract, are for the consultant’s use only, must be returned at the end of the contract.
The consultant must use the materials in the execution of the specific work described in
the task order. These materials may include, but not be limited to:

1. Background or reference information for each task order.

2. Project special provisions, full-size and reduced-size sets of project plans,
materials information handout, and construction contract and proposal, as
necessary.

3. Caltrans standardized forms.
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4. Background information, site topographic maps, as-built drawings, blank Caltrans
plan sheet overlays, digital electronic seed files, cell libraries, right-of-way
alignments and survey limits, areas where focused studies are needed, and
Construction Contract Documents, as available, for each task order.

5. Litigation Guarantees and supporting documentation provided a title company.

6. Digital Electronic templates of task order formats.
Right of Way Engineering Materials to be provided by Caltrans

1. Relevant and existing Caltrans documents, Caltrans right-of-way record data,
survey maps, control, data, topographic maps, and planimetric maps, if any are
available, that apply to the current project within the project limits.

Note: The consultant handles the return to Caltrans, in original condition, of all items
provided for use under this contract. The consultant must replace, at the consultant’s sole
expense, all lost or damaged Caltrans data or materials.

Materials to be provided by the Consultant

Unless otherwise specified in this contract, the consultant must provide all materials to
complete the required work under the delivery schedule and cost estimate outlined in
each task order.

1. The consultant must provide to its Right of Way Engineering services personnel
sets of the following that apply to the current project:

a. Standard Specifications.
b. Standard Plans.

C. Materials under section “Equipment Requirements”.

2. When performing work within railroad company property, the consultant must
obtain sufficient and/or adequate insurance coverage that must comply with the
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railroad company’s requirements when performing work within their jurisdiction.
The insurance and types of coverage required by the railroad company may be
above and beyond that required by Caltrans. The consultant may have to provide
additional railroad liability insurance including, but not limited to:

a. Commercial General Liability Insurance.
b. Business Automobile Coverage Insurance.
c. Worker Compensation and Employers Liability Insurance.
d. Railroad Protective Liability Insurance.
Umbrella or Excess Insurance.
f. Pollution Liability Insurance.

S. Product Approval and Payment

1. Deliverables, backup documents, and other items produced by the consultant in
the performance of this contract, must be subject to the approval and acceptance
by the Caltrans contract manager or task order manager prior to invoicing and
payment for these items.

2. All deliverables and tasks provided for acceptance under each task order must
comply with the terms, covenants and conditions of this contract.

3. Upon completion of each deliverable or task, the Caltrans contract manager or
task order manager must either accept or reject the completed work. In the event
of non-acceptance due to errors, omissions, or non-compliance with the Caltrans
Manuals, as revised by the time of the task order, or this contract, the consultant
must remedy the errors, omissions, or non-compliance to the satisfaction of the
Caltrans contract manager or task order manager at no cost to Caltrans prior to
payment. Caltrans must withhold payment until the work is satisfactorily
completed and approved by the Caltrans contract manager. Additional cost
incurred to correct errors will not be compensated.

4. Caltrans must not pay the consultant for the consultant’s work under this contract
and the charges incurred by the consultant that ignores the requirements specified
in this contract and to the task order, and such work must be corrected at the
consultant’s sole expense at no additional cost to Caltrans.
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5. All reviews, inspections and approvals made prior to the final acceptance of
deliverables or task orders are intended only to provide interim authorizations to
proceed and do not constitute final approval of the deliverable or task order.

6. Notwithstanding any other provision, until final acceptance of a task order under
the agreement, any acceptance or approval means approval to proceed, but it does
not mean acceptance or approval of a deliverable or task, and, it does not reduce
or eliminate any of contractor’s duties or responsibilities under this agreement.

General Deliverables

All deliverables, developed under this contract, and subject to Exhibit D, sections XIX
and XX, must be sent to Caltrans upon completion of each task order deliverable and
with the acceptance/approval of the work by the Caltrans contract manager or task order
manager. The consultant must retain a copy of all documents furnished to Caltrans until
expiration of the contract.

Unless otherwise specified in the task order, the deliverables must conform to Caltrans
current hardware and software platforms

1. The consultant must work in close liaison with the Caltrans contract manager and
task order manager. Time is of the essence. Caltrans must exercise review and
approval functions through the Caltrans contract manager or task order manager
at key points, as specified in each task order. Milestone reviews must be
performed with the Caltrans contract manager and task order manager for the
specific performance, products, and deliverables in each task order.

2. The consultant must prepare a cost estimate showing task, subtask, personnel,
personnel hours estimated for each task or subtask, and a schedule of deliverables.

3. All deliverables, backup documents, and other items required by this contract
must be prepared on Caltrans standardized forms. Necessary forms will be
provided by Caltrans for the consultant’s use.

4. All deliverables, backup documents, and other items required by this contract
must be submitted in both hardcopy and unprotected and modifiable digital
electronic files in the Caltrans-approved forms and in the Caltrans-approved and
designated digital electronic formats under the guidelines in this contract and each
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task order. The unprotected and modifiable digital electronic files must include
the responsible person’s digital electronic signature and seal. The consultant must
verify the latest version of software used prior to submittal.

At the end of each task order or when requested by the Caltrans task order
manager, the consultant must also submit one unprotected and modifiable digital
electronic copy of all deliverables, backup documents, and other items required
by this contract in a specified digital device format. The file formats must be
specified in each task order. Documentation must accompany each digital device
indicating the contents of each file.

The Consultant personnel involved in preparation or review of deliverables,
backup documents, and other items must be identified in the prepared or review
report.

If the consultant fails to submit the required deliverables, backup documents, and
other items required by this contract and any approved task order, Caltrans may
withhold payment and/or terminate this Contract under the termination provisions
of this contract per Exhibit D, Section III, Termination. If the contract is
terminated, the consultant must, at Caltrans’ request, return all materials
recovered or developed by the consultant under the contract.

The consultant must prepare and update the Caltrans WBS in this contract for
each task order issued by the Caltrans task order manager showing a deliverables
schedule. The consultant must complete and meet the agreed upon schedule for
each task order. Failure to complete the work based on the agreed upon schedule
in the task order may cause termination of the task order or this contract. Caltrans
may have work completed allowed by law, for which the consultant must be liable
for any additional costs incurred by Caltrans to complete the work. Such costs
may be deducted from amounts due to the consultant in pending or future
invoices, or if the contract is terminated, may be recouped by any means allowed
by law.

Deliverables specified in each task order must be delivered to the attention and
address stated in each task order.

The Consultant must be capable of working in either English or Metric units.
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All deliverables must be prepared in U.S. Customary English Units unless an
exception is approved. The units to be used for deliverables must be addressed
within individual task orders.

A task order may require the consultant to use software and digital electronic
formats other than those stated in this contract as needed to accomplish the
objectives of the task order.

Quality Control Plan:

Prior to the work, the consultant must prepare the quality control plan and the
minimum standard of work quality and obtain approval from the Caltrans task
order manager, in effect for every task order during the entire time the work is
being performed under the contract. The consultant must complete the quality
control plan and certify at completing work that all measures contained were
satisfied. Caltrans must perform quality assurance on the quality control plan to
assure that quality control was satisfied.

The Consultant’s quality control plan must establish a process whereby:

a. All deliverables are reviewed for accuracy, completeness, and readability
before submittal to Caltrans.

b. Calculations and plans are independently checked, corrected and re-
checked.
C. All job-related correspondence and memoranda are routed and received by

affected persons and then filed in the task order file.

d. Field activities are routinely verified for accuracy and completeness, such
that any discovered deficiencies do not become systemic or affect the
result of a task order deliverable.

The consultant must provide an outline of the quality control program before a
specific task begins and must identify critical quality control reviews within each
task order. The Caltrans task order manager must periodically request evidence
that the quality control/quality assurance plan is functioning. All deliverables,
backup documents, and other items required by this contract must be submitted to
the Caltrans task order manager for review. The deliverables must be marked
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clearly as being fully checked or unchecked, and that preparing the material
followed the quality control plan established for the work. The Quality
Control/Quality Assurance (QC/QA) plan must contain provisions for developing
appropriate “checklists” to maintain product quality and control. These
“checklists” must be delivered to the Caltrans task order manager with the
QC/QA plan. The consultant must update these documents when directed by the
Caltrans task order manager. Within 30 calendar days of the Notice to Proceed,
the consultant must submit to the Caltrans task order manager or Caltrans
designee a job specific QC/QA plan and staffing plan.

Subject to Caltrans review, approval, and acceptance, the consultant has total
responsibility for and must verify the accuracy and completeness of the
deliverables, backup documents, and other items required by this contract
prepared by the consultant or its sub-consultants for the projects as specified in
this contract and in each task order. All deliverables, backup documents, and
other items required by this contract must be reviewed by Caltrans for conformity
with project standards and the requirements in the task order and this contract.
The deliverables, backup documents, and other items required by this contract are
subject to Caltrans’ review, approval, and acceptance. Reviews by Caltrans do
NOT include detailed review or checking of major components, quantitative
calculations, related details or accuracy of information. The responsibility for
accuracy and completeness of such items remains solely that of the consultant.

The Caltrans contract manager or task order manager must address all questions
which may arise on the quality or acceptability of deliverables furnished and work
performed for this Contract.

Prepare the deliverables, backup documents, and other items required by this
contract under prevailing industry standards and in a form acceptable to the
Caltrans contract manager or the Caltrans task order manager. These items must
identify the preparer, the designated reviewers, and the criteria for acceptance.
The deliverables must satisfy the Caltrans acceptance criteria and tests. The work
product must be complete, of neat appearance, well-organized, technically and
grammatically correct, independently checked for error, checked by designated
reviewers (Caltrans and Consultant Personnel), dated, and must conform to
industry standards and all Caltrans, State, and Federal Standards, Requirements,
and Procedures. All deliverables must be approved by the Caltrans Contract
Manager or Caltrans designee.
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The minimum standard of appearance, organization, and content of deliverables,
backup documents, and other items required by this contract, must be that of
similar types produced by Caltrans and set forth in related Caltrans manuals.

Caltrans and the consultant must develop and agree to a schedule for the services
and deliverables to be completed and delivered, and where appropriate, for
acceptance criteria and acceptance tests that the services and deliverables must
satisfy as a prerequisite for approval by Caltrans. All deliverables must satisfy the
standards set forth in “Standards” section to be accepted for payment.

Right of Way Engineering Deliverables

The consultant must obtain written approval from Caltrans for all deliverables,
backup documents, and other items required by this contract. If there are no
Caltrans standardized forms, the format and content requirements for all
deliverables, backup documents, and other items required by this contract must be
specified in each task order.

All Right of Way Engineering services deliverables, backup documents, and other
items required by this contract performed on computer must be delivered in
Caltrans approved hardware and software formats. Specific deliverable file
formats must be identified in the individual contract task orders.

All maps must be submitted in unprotected and modifiable digital electronic files
in the Caltrans-approved and designated formats and must conform to Caltrans
standards.

Survey points, lines, and monuments must be established, marked, identified and
referenced, as required by Standards and Symbols for Photogrammetric Mapping,
CADD Standards, task order, and the requirements in this contract.

Survey notes, drawings, calculations and other survey documents and information
must be completed as required by the task order and the requirements in this
contract.

The final results of all surveys must be delivered to Caltrans in the formats
specified below:
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a. The HORIZONTAL CONTROL must be submitted in unprotected and
modifiable digital electronic files in the Caltrans-approved and designated
formats, and must conform to Caltrans standards. The digital electronic
medium must follow the Caltrans computerized system. Also, an
alpha/numeric hard copy point listing with adjusted California Coordinate
System northings and eastings and descriptions must be submitted.

b. Other - As specified in the Task Order.

7. Caltrans role must be limited to technical oversight only and monitoring the
Consultant's quality assurance program.

8. Quality assurance must be required for Caltrans produced data or data produced
by another consultant.

V. Conflict of Interest

1. All Right of Way Engineering services provided by the consultant and
deliverables produced by the consultant must be free of any conflict of interest
and must be subject to the approval and acceptance of the Caltrans contract
manager. The consultant must inform the Caltrans contract manager of any
‘perceived’ conflict of interest when discovered.

2. The consultant must not receive compensation for any services or products in
which the consultant is found to have a conflict of interest. In the event of non-
acceptance due to discovery of conflict of interest, the consultant must provide
replacement deliverables free of any conflict of interest prior to payment. If
replacement deliverables are not possible, the consultant must not receive
compensation for the deliverables containing conflict of interest. Examples of
conflict of interest include, but not be limited to:

a. Providing Right of Way Engineering services for Caltrans on a particular
project and providing any services for the construction contractor on the
same project.

The above conflict of interest scenario is only an example of possible conflicts of
interest for the services provided under this contract, but is not intended to
describe all circumstances for potential or actual conflicts.
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List of Abbreviated Terms

A&E (Architectural and Engineering)

BPELSG (California State Board of Professional Engineers, Land Surveyors, and
Geologists)

CADD (Computer Aided Drafting & Design)

Caltrans (California Department of Transportation)
DBE (Disadvantaged Business Enterprise)

DPAC (Division of Procurement and Contracts)

DVBE (Disabled Veterans Business Enterprise)

FHWA (Federal Highway Administration)

GNSS (Global Navigation Satellite System)

GPS (Global Positioning System)

MUTCD (Manual of Uniform Traffic Control Devices)
OSHA (Occupational Safety and Health Administration)
OICR (Office Indirect Cost Rate)

PDT (Project Development Team)

PLS (Professional Land Surveyor)

SOW (Scope of Work)

WBS (Work Breakdown Structure)

WSG (Workplan Standards Guide)

Datum Requirements

1. Caltrans must designate the existing horizontal and vertical control monuments to
be the basis of Consultant performed surveys and mapping. Caltrans must
provide the California Coordinate System values for the horizontal control
monuments and the elevation values for the vertical monuments. All bearings and
distances must be on the California Coordinate System as based on the primary
control furnished to consultant.

2. All surveying data and maps prepared by the consultant must conform to Sections
8801 through 8902 of the Public Resources Code. Distances and bearings shown
must be grid and the maps and documents must show the datum and combination
factor for surface conversion.
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The task order must designate which epoch of the California Coordinate System is
to be used for horizontal coordinate values.
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STATE OF CALIFORNIA
DEPARTMENT OF TRANSPORTATION

REQUEST FOR QUALIFICATIONS NOTICE
NUMBER 08A2868

Read carefully as the following revisions have been made to this document:

e On4/7/17, Section I, General Information, Paragraph E, regarding
financial documents was revised.

e On4/7/17, the Note on this page regarding questions was revised.

e On 12/20/16, Section 1V, Submission of Statements of Qualifications
(SOQs), subsection 5, was revised to add requirement to create Novell
Filr account and complete self-registration page prior to electronic
SOQ submittal.

e On 9/16/16, “Statement of Qualifications Submittal Instructions and
General Contract Process Information” was revised to add Standard
Title VI/Nondiscrimination Assurances.

e 0On 9/16/16, all paragraphs containing DBE references were revised
due to the DBE rule published 10/2/14 (49 CFR, Part 26)

Note: Questions concerning this Request for Qualifications (RFQ) must be submitted in
writing to the attention of Jennifer Noakes at jennifer.noakes@dot.ca.gov. Questions
must be received no later than seven (7) calendar days after RFQ advertisement.
Consultants contacting the District or Division directly seeking information about this
RFQ will be disqualified from consideration in the selection process.

Proposers are advised that Caltrans has established a federally mandated overall annual
DBE goal comprising both race neutral and race conscious elements to ensure equal
participation of DBE groups specified in 49 CFR 26.5. In compliance with 49 CFR 26,
Caltrans set a contract goal for DBEs participating in this solicitation expressed as a
percentage of the total dollar value of the resultant Agreement. The DBE participation
goal for this solicitation is twenty percent (20%). See section [.H. in this RFQ for
requirements.
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GENERAL INFORMATION

A.

Caltrans is soliciting Statements of Qualifications (SOQs) from qualified
firms that may lead to the award of a contract for Land Surveying
Services-District 8. In submitting your Statement of Qualifications
(SOQ), you shall comply with the instructions found herein. In addition
to those programs that are specified in this solicitation, prospective
consultants are encouraged to consider programs that are available, such
as those for the use of small businesses, disadvantaged businesses,
disabled veteran businesses, new emerging firms, and other businesses
covered by State and Federal programs.

The estimated contract amount is $4,000,000 - $6,500,000.
The estimated contract term is three (3) years.

Interviews will be held in San Bernardino, CA on November 28, 2017.
Confirmation letters will be sent to those firms short-listed.

The most highly qualified consulting firm will be required to submit an
electronic copy of the financial documents listed on the appropriate
Financial Documents Submittal Checklist available at:
http://www.dot.ca.gov/hg/dpac/aeinfo.htm. The most highly qualified
consulting firm will be notified of their selection and receive instructions
for the electronic submission financial documents.

The most highly qualified consulting firm must submit a complete
financial documents package no later than four (4) days after notification
of selection. The prime consultant must submit the complete financial
documents package in order for Caltrans to have the information
necessary to engage in negotiations. The prime consultant is solely
responsible for timely and complete submission of financial documents
on behalf of the entire proposed team; financial documents will not be
accepted from proposed subconsultant firms. Failure to submit a
complete financial documents package by the specified due date may
result in termination of negotiations with the most highly qualified
consulting firm.

Negotiations will be held with the top-ranked firm in San Bernardino,
CA during the week of December 4, 2017.

The scheduled date to complete cost negotiations and submit final cost
proposal is December 11, 2017.
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H. Disadvantaged Business Enterprise Program

1.

This solicitation and resultant Agreement is financed in whole or in
part with federal funds and therefore subject to Title 49, Code of
Federal Regulations, Part 26 (49 CFR 26) entitled "Participation by
Disadvantaged Business Enterprises in Department of Transportation
Financial Assistance Programs." To ensure equal participation for
Disadvantaged Business Enterprise (DBE) groups specified in 49
CFR 26.5, Caltrans specifies a contract goal for DBE participation.
The required goal for DBE participation in this solicitation is not less
than twenty percent (20%).

Only participation by certified DBEs will count toward the contract
goal for this solicitation. In order to count toward a contract goal, a
firm must be certified as a DBE by the California Unified
Certification Program (CUCP) and possess the work codes applicable
to the type of work the firm will perform on the Agreement by the
SOQ submittal due date. For a list of work codes, go

to http://www.dot.ca.gov/hg/bep/find_certified.htm

It is the proposer’s responsibility to verify that the DBE firm is
certified as a DBE by the specified SOQ submittal due date and time.
For a list of DBEs certified by the CUCP, go

to: http://www.dot.ca.gov/hg/bep/find_certified.htm.

A DBE must perform a commercially useful function (CUF) for the
type of work it will perform on the Agreement as provided in 49 CFR
26.55(c)(1)-(4). A DBE performs a CUF when it is responsible for
the execution of a distinct element of the work of the Agreement and
is carrying out its responsibilities by actually performing, managing,
and supervising the work involved.

See “Statement of Qualifications Submittal Instructions and General
Contract Process Information” for detailed information and
references to the required forms. Required forms will be made a part
of the Agreement. Failure to meet the DBE goal or Good Faith Effort
requirements and provide required DBE participation at due date and
time of SOQ submittal may result in the SOQ submittal being
rejected as non-responsive.

I.  Federal and/or State prevailing wage rates may apply. This requirement,
if applicable, will be specified in the draft Agreement. See SOQ
Submittal Instructions, Section I., H. regarding the California
Department of Industrial Relations (DIR) Consultant/Contractor
Registration Program http://www.dot.ca.gov/hg/dpac/aeinfo.htm.
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Caltrans does not guarantee, either expressly or by implication, that any
work or services will be required under any contract issued as a result of
this RFQ.

A Pre-award or Post-award Audit will be performed on any contract
issued as a result of this RFQ.

Contract boilerplate can be obtained at
http://www.dot.ca.gov/hg/dpac/aeinfo.htm

SCOPE OF WORK/DELIVERABLES

The work to be performed for this RFQ is described in the Scope of
Work/Deliverables, and is hereby incorporated as Attachment 1.

CONFLICT OF INTEREST

A.

Conlflicts of interest may occur due to direct or indirect financial or
business interests in the work to be performed or in any real property
acquired for such project. Conflicts of interest can include, but are not
limited to, past, existing or planned activities or because of relationships
with other persons or firms. If there is a conflict of interest, the proposed
team, including both the prime consultants and subconsultants, and
individual employees of team members would actually or potentially be
unable to render impartial assistance or advice to Caltrans. The
proposer’s objectivity or availability in performing the contract work
may be impaired due to actual or potential conflicts of interest.

If the proposed team determines that any actual or potential conflicts of
interest exists, it must identify and describe in detail each conflict of
interest to Caltrans, using the Disclosure of Potential Conflict of Interest
Form, which can be found on the Caltrans website at
http://www.dot.ca.gov/hg/dpac/aeinfo.htm. Along with the description
of the actual or potential conflicts of interest, the proposed team shall
also offer measures to avoid, neutralize, or mitigate all listed conflicts.
The list of conflicts, including conflicts that apply to individuals as well
as firms, and the mitigation measures on the Disclosure of Potential
Conflict of Interest Form must be submitted as a separate section in the
Statement of Qualifications. Disclosure of information will not
disqualify a proposed team from competing for a contract. The existence
of actual or potential conflicts of interest will be used as a criterion to
evaluate team availability during the evaluation and selection process.
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Caltrans reserves the right to terminate negotiations with the first
selected firm and begin negotiations with the next selected firm or to
cancel the procurement prior to execution if Caltrans learns that the
selected team failed to disclose any actual or potential conflicts, which it
knew or should have known about, or if the proposed team provided or
omitted information on the disclosure form that results in the information
being false or misleading.

After award, conflict of interest guidelines and policies shall continue to
be monitored and enforced by the Caltrans Contract Manager. Additional
information about Conflict of Interest issues can be found in the SOQ
Submittal Instructions and General Contract Process Information
document (Section V. Post Government Employment Restrictions and
Section VI. Conflict of Interest Concerning Consultant(s)) found at
http://www.dot.ca.gov/hg/dpac/aeinfo.htm The State and Federal
contract boilerplates on DPAC’s website also contain information on
conflict of interest issues (Federal boilerplate language - Exhibit D,
Section XXX, and State boilerplate language — Exhibit D, Section
XXVIII) and can be found at http://www.dot.ca.gov/hg/dpac/aeinfo.htm

The prime consultant and subconsultants may be proposed on SOQs for
other Caltrans A&E on-call contracts; however, the Caltrans Contract
Manager may prohibit work on specific project(s) where Caltrans
determines that a conflict of interest exists.

V. SUBMISSION OF STATEMENTS OF QUALIFICATIONS (SOQs)

A.

IMPORTANT: Download “Statement of Qualifications Submittal
Instructions and General Contract Process Information” from
http://www.dot.ca.gov/hg/dpac/enhancedprocessdocuments.htm (Rev.
10/05/17). Failure to follow these instructions may result in rejection of

your SOQs.

SOQ Package Submittal Instructions

Read instructions below carefully. You will be required to submit
SOQ packages to Sacramento and District 8 (see items 1 and 3 below
for required number of copies), as well as an electronic file to
Sacramento. See paragraph B.5.

1. Two (2) copies of the SOQ containing all the indicated information
shall be submitted. Fax copies will not be allowed. SOQs will be
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accepted until 3:00 p.m. on November 16, 2017, and must be
directed to:

State of California

Department of Transportation

Administration
Division of Procurement and Contracts, MS 65

1727 30™ Street

Sacramento, CA 95816-7006

Attention: Jennifer Noakes
Telephone: (916) 227 — 3216

If your SOQ package is hand-delivered, you must date and time
stamp it immediately upon arrival. The date/time stamp machine is
located in the lobby of the first floor to the right of the security guard
station at the address noted above. Date/stamp one label for each
SOQ package/box submitted. Ask the security guard to call the
Division of Procurement and Contracts’ reception desk at

(916) 227-6000 to have your SOQ package picked up by Contracts’
staff.

In addition, five (5) copies of the SOQ containing all indicated
information shall be submitted to District 8. FAX copies will not be
allowed. SOQs will be accepted until 3:00 p.m. on November 16,
2017, and must be directed to:

State of California
Department of Transportation
District 8
464 W. 4™ Street, MS 645
San Bernardino, CA 92401
Attention: Maud Zahedi
Telephone: (909) 383 — 5952

The SOQs must be submitted in a sealed package labeled as follows:

e RFQ Number 08A2868
e Submittal deadline 3:00 p.m., November 16, 2017
“DO NOT OPEN”

In addition to the seven (7) copies of the SOQ requested in this
section IV “Submission of Statements of Qualifications,” electronic
submission of a single unprotected (i.e. not password protected) PDF
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file of the SOQ is required. The electronic submittal will be
accepted until 3:00 p.m. on November 16, 2017.

You will be required to create a Novell Filr account with Caltrans.
Send an email message to the Contract Analyst, Jennifer Noakes,
at jennifer.noakes@dot.ca.gov containing the information listed
below for a link and instructions to complete the self-registration
page and submit the SOQ electronically.

e Your firm’s name
e Your email address

e The solicitation number for which you would like to submit
an SOQ

The file name shall include the contract number, consultant name
(max. 25 characters) separated by an underscore (_), ending with the
“.pdf” extension.

Example A: 50A0694 JohnDoeConsulting.pdf
Example B: 50A0694 aaal234engineer.pdf

6. SOQ submittals will be considered non-responsive if all copies,
including electronic submittal, are not received in the specified
locations by the date and time specified in this RFQ.

Request for RFQ Copies

Copies of this RFQ may be obtained at
https://caleprocure.ca.gov/pages/index.aspx
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SCOPE OF WORK/DELIVERABLES

Land Surveying Services

for Caltrans, Division of Construction, District 8
On-Call Contract

LAND SURVEYING' SERVICES
A. Purpose of Work

The consultant must perform Land Surveying Services, on an “as-needed” basis to
support the California Department of Transportation (Caltrans), Division of Construction,
District 8. The Caltrans contract manager will assign specific work to the consultant to
augment the Caltrans work force through issuing task orders describing the services to be
performed. The consultant must only perform work assigned in an authorized task order.
This contract does not guarantee that a task order will be issued.

The consultant for this contract must perform the services above after the contract
authority for contract 08 A2427 is exhausted (expected by December 31, 2017). The
consultant must plan accordingly to meet the timing of and the volume of work load
needs.

1. Exclusion of Work.
The following work are excluded from this Contract:
(a) Right of Way Engineering
(b) Contract authority for contract 08 A2427

(c) Any services that are not related to the PID phase of the Caltrans project
delivery process.

B. Location of Work

The work must be performed on projects to improve the State transportation system
throughout the counties of San Bernardino and Riverside in California. The specific

I Defined in section 8726 of the California Business and Professions Code
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location within the above-described geographical limits of the work to be performed must
be identified in each task order. It may become necessary for Caltrans, District 8,
projects to extend into adjoining Districts 7, 12 and 11 County line. In such instances,
the project work must not extend more than a 30-mile radius from the District
8geographic boundary.

Required Services

1. Under an authorized task order, the consultant must provide land surveying
services within the geographical jurisdiction of this contract set forth in the
“Location of Work™ section, including all necessary personnel, material,
transportation, lodging, instrumentation, and the specialized facilities and
equipment to satisfy all appropriate agencies and required to ensure compliance
with all federal, state, and local statutes, laws, codes, regulations, policies,
procedures, ordinances, standards, specifications, performance standards, and
guidelines, applicable to the consultant's services and work product.

2. Provided in attachment 1A is a list of proposed Caltrans projects; Division of
Construction, District 8, however, this list is not exclusive and it constitutes no
commitment that the projects will be initiated or completed or work assigned to
the consultant. Caltrans reserves the right to add or delete from this list of
projects that are within the geographical jurisdiction of this contract set forth in
“Location of Work” section within the Division of Construction, District 8’s
jurisdiction.

3. Caltrans intends to utilize this contract to complete a specific piece of work if it is
within the geographical jurisdiction of this contract set forth in the “Location of
Work” for each of the projects in this contract utilizing the services described in
this Scope Of Work (SOW) and as described in a task order. Caltrans may find it
necessary to create a separate contract (or contracts) that involves a specific
project in this contract and includes part of the work in this contract. Caltrans
reserves the right to procure A&E services involving the listed projects or unlisted
projects (within the geographical jurisdiction of this contract set forth in
“Location of Work™ Section) involving in whole or in part the same work using a
project-specific agreement if the schedule to complete performance of the specific
project extends beyond the term of this contract or the cost exceeds the dollar
balance remaining in the contract after accounting for amounts due to the
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consultant for work previously performed and for work scheduled to be
performed in executed task orders.

Should a project-specific agreement be procured under these provisions, the
parties mutually agree that, under Exhibit D, Section III, Termination of this
Contract, Caltrans must terminate for convenience the portion of the contract that
includes the common SOW identified in the project specific agreement per
Exhibit D, Section III, Termination of this Contract. Such partial termination for
convenience must be processed by amendment to this contract. Unless otherwise
required by law, regulation, or Caltrans policy or procedure, the consultant may
compete for these project specific contracts.
In this contract is a list of proposed staff personnel classifications for which
services are anticipated to be needed by Caltrans during the term of this contract;
however, this list is not exclusive if the classification perform Land Surveying
Services. Caltrans reserves the right to add/or delete personnel classifications
from this list.

i.  Project Surveyor

ii.  Survey Technician
iii.  Survey Assistant

iv.  Instrument Person

v.  Rod Person

vi.  Journeyman Chainman

vii.  Apprentice Chainman

Consultant agrees that:

a. The Consultant Contract Manager or designee shall manage, instruct and
supervise all Consultant employees and subcontractors, and shall not allow
any other party to manage, instruct and supervise such parties.

b. Consultant shall employ and discharge its own employees and
subcontractors.
c. Unless approved in writing by Caltrans Contract Manager, Consultant shall

not hire employees or subcontractors to exclusively and only work on
Caltrans matters. Consultant may hire employees and subcontractors for a
specific Caltrans matter provided such party has the skills and knowledge
to work on other matters and they are assigned to other matters from time
to time.
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d. The work performed by Consultant, its employees and its subcontractors
shall be a regular part of Consultant’s regular and established business.
€. Consultant shall make all of its own business (including personnel)
decisions and bear the risk for its decisions.
f. Consultant shall provide its own tools, equipment and supplies, and

Consultant shall not rely on Caltrans to provide such tools, equipment and
supplies. Notwithstanding the foregoing, Caltrans may, during the term of
the Agreement, allow Consultant to access selected items of equipment;
provide non-employee userids and related access to Caltrans computer
systems to Consultant employees and subcontractors; and provide non-
employee access cards and other such forms of identification to Consultant
employees and subcontractors.

g. Consultant shall provide its own training to its employees and
subcontractors, and Consultant shall not rely upon Caltrans to provide such
training.

h. Consultant shall advise its employees and subcontractors of the foregoing

contract terms that apply to them, and Consultant advise such employees
and subcontractors to report to Consultant any apparent or actual breaches.
Consultant shall relay any such reports to Caltrans’ Contract Manager.

At the sole discretion of Caltrans, the consultant may have to provide the required
services on safety projects, emergency projects, emergency storm damage
projects, excess parcel assessments, or other current/future transportation projects,
including minor projects not listed above, except for those specially excluded
above, within the geographical jurisdiction of this contract set forth in “Location
of Work” Section.

The potential projects may vary in scope and size, and may encompass any
improvement for the State transportation system including, but not limited to,
roadway rehabilitation, widening and/or realignment of existing facilities,
relocation of existing facilities, and construction of new facilities. The project
location, project limits, purpose, expected results, project deliverables, period of
performance, project schedule, and SOW to be performed must be described in
each task order.

Consultant must be available, on two days’ written notice:
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a. To meet with Caltrans; to participate in internal Project Development
Team (PDT) meetings or other Caltrans meetings.
b. To provide technical expertise on an “as-needed” basis.
9. Maintaining a stable work force is essential to the successful completion of

Caltrans, Division of Construction, District 8, work. The consultant must
implement a personnel retention plan.

10. The Consultant may be expected to spend time for extended assignments to perform
A&E services at Caltrans offices. At the sole discretion and convenience of
Caltrans, Caltrans may permit the Consultant to use office space, office equipment
(such as copiers, printers and telephones) and furniture at various Caltrans (field)
offices on a short term, temporary basis. Consultant will provide its own computers,
office supplies, and work related materials. The Consultant, including its Sub-
Consultants, shall include the Field Office Indirect Cost Rate in its cost proposals
and use the Field Office Indirect Cost Rate in billing Caltrans for those personnel
utilizing Caltrans’ (field) office facilities, and the cost rates will reflect the
Consultant’s lower costs where Caltrans provides office space, office equipment
and furniture. If the Consultant, including its Sub-Consultants, has no Field Office
Indirect Cost Rate, it will develop and use a Field Office Indirect Cost Rate to
reflect an equitable distribution of allowable costs to the contract (as specified in
48 CFR 31.203(f)). When working on-site in the Caltrans facilities, the Consultant
shall adjust its hours to meet the business needs of Caltrans and shall generally
work and be present during Caltrans business hours (which are 8:00 a.m. — 5:00
p.m.) The business hours can be adjusted in different task orders.

D. Workplan Standards Guide (WSG) Codes

Task orders are based on the Caltrans WSG. The latest WSG is found in the
Guide to Project Delivery WSG, which is available from the Caltrans’ Publication
Unit and on the Internet at http://www.dot.ca.gov/hg/projmgmt/guidance.htm.
The WSG references the WBS categories, which are potential and related work
activities applicable to this contract. The WSG references WBS categories which
present the potential and related work activities that the consultant may have to
perform. All revisions to the current version of the WBS must apply during the
life of this contract.

The WBS activities below applicable to this Contract are limited to those set forth below:
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Perform Project Management (Contract Management)
Utility Locations Determined for Preliminary Engineering
Existing Records

Land Net Surveys

Land Net Map

Control Surveys

Photogrammetric Maps and Products (See Note 1)
Engineering Surveys

As-Built Centerline Surveys

Pavement Surveys

Surveys and Mapping for Environmental Studies
Control Surveys

Photogrammetric Maps and Products (See Note 1)
Engineering Surveys

As-Built Centerline Surveys

Pavement Surveys

Utility Locations Determined for Design

Existing Records

Land Net Survey (See Note 2)

Monumentation Perpetuation Record of Survey
Other Maps

Flagged Right of Way (Includes Utilities)

Staked Right of Way

Construction Staking Package

Project Control for Construction

Construction Staking Package

Project Control for Construction

Existing Monument Perpetuation (See Note 2)
Slope Stakes
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270.15.25 Rough Grade Stakes

270.15.30 Final Grade Stakes

270.15.35 Drainage and Minor Structure Stakes
270.15.50 Miscellaneous Stakes (Includes Utilities)
270.15.55 Photogrammetric Product for Construction (See Note 1)
270.15.60 Ground Stakes for Major Structure
270.15.65 Superstructure Stakes for Major Structure
270.22 Contract Administration

270.66 Technical Support

285.10.05 Field Surveys for Change Order
285.10.10 Staking for Change Order

285.10.15 Other Functional Support

300.05.05 Right of Way Monumentation Survey
300.05.10 Filed Monumentation Record of Survey
300.10 Trial Exhibits and Testimony

Note 1: The anticipated work for WBS code 160.20.55, 185.10.55 and 270.15.55 must
be limited to field surveys and related office processing for aerial mapping control
placement and positioning.

Note 2: This WBS code is to be used only for projects with no two (2) phase work.

The consultant must not work on any projects in the planning phase (K-Phase), and the
consultant will not be reimbursed for any work performed during this phase of a project.

General Personnel Requirements

1. The consultant’s personnel must be capable, competent, and experienced in
performing the work in this contract with minimal instruction. Personnel skill
level must match the specific job classifications, as set forth or in the consultant’s
cost proposal, attachment 2 and task complexity. The consultant’s personnel must
be knowledgeable about, and comply with, all federal, state, and local laws and
regulations.
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The consultant must submit a written request and obtain the Caltrans Contract
Manager’s prior written approval for any substitutions, additions, alterations, or
modifications to the consultant’s originally proposed personnel and project
organization, as depicted on the proposed consultant’s organization chart or the
consultant’s cost proposals. The Consultant personnel must have the same job
classification, as set forth or in the consultant’s cost proposal, attachment 2, not
exceed the billing rate, and meet or exceed the qualifications and experience level
of the previously assigned personnel, at no additional cost to Caltrans.

In responding to Caltrans’ task order and in consultation with the Caltrans
contract manager and the Caltrans task order manager, the Consultant contract
manager must identify the specific individuals proposed for the task and their job
assignments. The consultant must provide documentation that proposed
personnel meet the minimum qualifications as required by this contract.

The consultant’s personnel must typically be assigned to and remain on specific
Caltrans projects/deliverables until completion and acceptance of the
project/deliverables by Caltrans. Personnel assigned by the consultant must be
available at the start of a task order and after acceptance of the project/deliverable
by Caltrans.

After the Caltrans contract manager’s approval of the consultant’s personnel
proposal and finalization of a task order, the consultant may not add, delete or
substitute personnel without the Caltrans contract manager’s prior written
approval.

Resumes containing the qualifications and experience of the consultant’s and sub-
consultant’s personnel, which include existing, and additional, personnel, and
copies of their minimum required certifications, must be submitted to the Caltrans
contract manager for review before assignment on a project or task order. The
resume and copies of current certification for each candidate must be submitted to
the Caltrans contract manager within one week of receiving the request.

The Caltrans contract manager or Caltrans task order manager may interview the
consultant’s personnel for the qualifications and experience. The Caltrans
contract manager’s decision to select the consultant’s personnel will be binding to
the consultant and its sub-consultants. The consultant must provide adequate
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qualified personnel to be interviewed by the Caltrans contract manager or
Caltrans task order manager within one week of receiving the request.

The Caltrans task order manager will evaluate the adequacy (quality and quantity)
of the work performed by the consultant’s personnel, and determining whether the
deliverables satisfy the acceptance tests and criteria. The Caltrans contract
manager consulting with the Caltrans task order manager may reject any
consultant personnel who are determined by the Caltrans contract manager to lack
the minimum qualifications. If at any time the level of performance is below
expectations, the Caltrans contract manager may direct the consultant to
immediately remove consultant personnel from the project specified in a task
order and request that the Consultant provide another qualified person be assigned
as needed. The Consultant personnel must meet the qualifications required by
this contract for performance of the work as demonstrated by a resume and copies
of current certifications submitted by the consultant. Consultant personnel must
receive prior written approval from the Caltrans contract manager. Invoices with
charges for personnel not pre-approved by the Caltrans contract manager for work
on the contract and for each task order must not be reimbursed.

The consultant must not remove or replace any existing personnel assigned to task
orders without the prior written consent of the Caltrans contract manager. The
removal or replacement of personnel without the written approval from the
Caltrans contract manager will violate the contract and may cause termination of
the contract per Exhibit D, Section III, Termination of the Contract.

When assigned consultant personnel is on approved leave and required by the
Caltrans contract manager , the consultant contract manager must provide a
temporary substitute employee until the assigned employee returns to work from
the approved leave. The Consultant personnel must have the same job
classification, as set forth in the consultant’s cost proposal, attachment 2, not
exceed the billing rate, and meet or exceed the qualifications and experience level
of the previously assigned personnel, at no additional cost to Caltrans.

Consultant personnel must receive prior written approval from the Caltrans
contract manager to work on this contract.

Other project personnel who are not identified on the consultant’s cost proposal,
must also satisfy minimum qualifications for assigned task orders. Caltrans’ prior
written approval is required for all personnel not identified on the consultant’s
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organization chart or the consultant’s cost proposals before providing services
under this contract.

12. The consultant is responsible to provide fully trained personnel to efficiently
perform the work. The consultant’s personnel may be asked to attend certain
special training if recommended by the Caltrans contract manager. On such
occasions, with the approval of the Caltrans contract manager, Caltrans will
compensate the consultant for the consultant’s actual cost for time spent in
training only. All other costs, fees, and expenses associated with the training,
including any transportation costs and training fees, must be the consultant’s
responsibility.

13.  In location(s) where the consultant personnel is expected to work for extended
period(s) of time, the consultant must either relocate the personnel or strive to hire
local persons.

F. Land Surveying Personnel Requirements

1. The Consultant and all sub-consultants, shall throughout the life of the contract,
retain within its firm, a staff of people properly licensed and certified under the
laws of the State of California and qualified to perform all aspects of the required
work described in this contract and all work specified in a task order with any
emergencies that may arise during the life of this contract. The consultant must be
prepared to provide additional personnel during the period performance of this
contract to accommodate the work.

2. Consultant Contract Manager

The consultant contract manager must coordinate work-related matters and
consultant’s operations under this contract with the Caltrans contract manager in
coordination with the Caltrans task order manager.

The consultant contract manager must be a Professional Land Surveyor or pre-
January 1, 1982 Registered Civil Engineer licensed in the State of California and
be in good standing with the California State Board of Professional Engineers,
Land Surveyors, and Geologists (BPELSG) during the contract period.
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The consultant contract manager must have a minimum of five years of responsible
experience performing the duties as a contract manager for similar Land Surveying
Services contracts. The consultant contract manager must be knowledgeable about all
Caltrans policies and procedures. The consultant contract manager must be an
employee of the Consultant.

Besides other specified responsibilities, the consultant contract manager must
handle all matters related to the consultant’s personnel, sub-consultants, land
surveying services work, and consultant’s and sub-consultants’ operations
including, but not limited to:

a. Ensuring that deliverables are acceptance tested and that criteria are
specific, measurable, attainable, realistic and time-bound; and that the
deliverables satisfy the acceptance tests and criteria.

b. Supervising, reviewing, monitoring, training, and directing the
consultant’s and sub-consultants’ personnel.

C. Assigning qualified personnel to complete the required task order work as
specified on an “as-needed” basis in coordination with the Caltrans
contract manger and Caltrans task order manager.

d. Administering personnel actions for consultant personnel and ensuring
appropriate actions taken for sub-consultant personnel.

e. Maintaining and submitting organized project files for record tracking and
auditing.
f. Developing, organizing, facilitating, and attending scheduled coordination

meetings, and preparation and distribution of meeting minutes.
g. Implementing and maintaining quality control procedures to manage
conflicts, insure product accuracy, and identify critical reviews and

milestones.

h. Assuring that all applicable safety measures are in place.
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1. Providing invoices in a timely manner and providing monthly contract
expenditures.

J- Reviewing invoices for accuracy and completion before billing to
Caltrans.

k. Managing sub-consultants.

1. Managing overall budget for the contract and provide report to the

Caltrans contract manager.
m. Monitoring and maintaining required DBE or DVBE involvement.

n. Ensuring compliance with the provisions in this contract and all specific
task order requirements.

0. Knowledge, experience, and familiarity with prevailing wage issues and
requirements in State of California.

Consultant Task Order Manager

For each task order, the consultant must provide a consultant task order manager
to coordinate the consultant task order operations with the Caltrans contract
manager in coordination with the Caltrans task order manager.

The consultant task order manager must be accessible to the Caltrans contract
manager in coordination with the Caltrans task order manager during normal
Caltrans working hours that task order work is underway.

The consultant task order manager (who may not be the consultant contract
manager) must be assigned to conduct, or direct the conduct of, all work assigned
under a single task order. The consultant task order manager must be a
Professional Land Surveyor or a pre-January 1, 1982 Registered Professional
Civil Engineer licensed in the State of California and be in good standing with the
BPELSG during the Contract period. The consultant task order manager must be
the primary contact for the assigned task order and be available for
communication with Caltrans.
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Consultant Task Order Lead person.

The consultant task order lead person (who may not be the consultant CM) must

be assigned to conduct, or direct the conduct of, all work assigned under a single

task order. The consultant task order lead person must be the primary contact for
the assigned task order and be available for communication with Caltrans.

Consultant Personnel and Team Member Qualifications.

The consultant team member must be capable of assisting the consultant contract
manager in all aspects of the required work. The consultant team member’s
required professional qualifications must be identified in each task order.

In this contract, a person authorized to review and approve consultant land
surveying deliverables in place of the consultant task order manager must be
called the consultant land surveying responsible person. The consultant land
surveying responsible person, must be a Professional Land Surveyor or a pre-
January 1, 1982 Registered Professional Civil Engineer licensed in the State of
California and be in good standing with the BPELSG during the contract period.

All deliverables under this contract not fully approved by Caltrans bearing the
signature of the consultant land surveying responsible person who is no longer
employed by the consultant or its sub-consultants, must be replaced with
deliverables under this contract bearing the signature of a qualified replacement
consultant land surveying responsible person currently employed by the
consultant or its sub-consultants. In such an event, no additional time will be
allowed or cost reimbursed to the consultant without the prior written approval of
the Caltrans contract manager.

All of the consultant’s work must be conducted under the direction of the
consultant contract manager who must have the experience as described in this
contract. All deliverables under this contract requiring the consultant land
surveying responsible person’s signature, must be produced by the responsible
consultant personnel having appropriate experience, and must be signed by a
consultant land surveying responsible person.

Party Chiefs

Consultant Party Chiefs must fulfill one of the following requirements:
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a. A Professional Land Surveyor licensed in the State of California and be in
good standing with the BPELSG.

b. A pre-January 1, 1982, Registered Professional Civil Engineer licensed in
the State of California and be in good standing with the BPELSG.

C. An experienced surveyor/union-certified party chief/journeyman with a
documented minimum of five years of field surveying experience who
serves as chief under the direction and supervision of a person who is a
Professional Land Surveyor licensed in the State of California or pre-
January 1, 1982, Registered Professional Civil Engineer licensed in the
State of California and be in good standing with the BPELSG. This
direction and supervision must be provided in a manner and with a span of
control and immediacy that enables the supervisor to be in “Responsible
Charge” of the work as defined in the Business and Professions Code,
Division 3, Chapter 15 (The Land Surveyors Act).

Party Chief: The duties of the survey party chief include, but are not limited to:
plan, coordinate and direct the daily operations and/or assignments of a field
survey party, oversees tailgate safety meetings every ten working days or more
often as the work location requires, insures the survey party is working in a secure
and safe manner; direct the survey party in procedures to be used in fieldwork that
conforms with the Caltrans Surveys Manual; verify project datum and project
control; check the accuracy of the survey data collected and construction stakes
set; and produce a daily Field Surveys Party Report, which verifies the survey
party time and project charges.

Consultant Project Surveyor

Project Surveyor must fulfill one of these licensing requirements and be in good
standing with the BPELSG during the Contract period.

a. A Professional Land Surveyor licensed in the State of California.

b. A pre-January 1, 1982, Registered Professional Civil Engineer licensed in
the State of California.
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Project Surveyor: The duties of the project surveyor in the office include, but are
not limited to: prepare survey requests and supporting information for the field
survey; analyze, reduce and/or adjust field survey data to produce maps, reports,
digital terrain models, project control maps, and related documents to determine
property and right of way boundaries; and, research public records from counties,
cities, utility companies, and other agencies to produce, signs and seals, final
record maps and Record of Survey Maps.

Consultant Land Surveying Assistants
The Land Surveying Assistants must fulfill one of the following requirements:

a. A degree (Associate, Bachelors, Masters, or higher) in land surveying or
surveying engineering from an ABET accredited institution (College or
University) and a minimum of two years of qualifying experience in land
surveying.

b. Possession of a valid Land Surveyor-in-Training certificate issued or
accepted by the BPELSG, and a minimum of two years of qualifying
experience in land surveying.

c. An experienced surveyor with a documented minimum of four years of
surveying experience who works under the direction and supervision of a
Professional Land Surveyor licensed in the State of California or pre-
January 1, 1982, Registered Professional Civil Engineer licensed in the
State of California and be in good standing with the BPELSG.

The land surveying assistants to the party chiefs and project surveyor must be
capable of assisting in all required and associated field and office land surveying
work, able to perform difficult survey and complex professional land surveying
work involving duties in the field or office with little direct supervision. Duties
include, but are not limited to, assist party chief in construction staking, design,
and right of way surveys, assist office chief or project surveyor in preparing right
of way maps using Computer-Aided Design (CAD), maintaining right of way
records and geospatial information systems, research and compile a wide variety
of data from public records, geospatial information systems and other sources
using both manual and computerized processes, and survey support.
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Consultant Land Surveying Technicians

The land surveying technicians must work under the direction of a Professional
Land Surveyor licensed in the State of California or a pre-January 1, 1982
Registered Professional Civil Engineer licensed in the State of California and be
in good standing with the BPELSG. The land surveying technicians must fulfill
one of these criteria:

a. The equivalent of a two-year college degree, preferably with an emphasis
in mathematics and engineering and a minimum of one year of qualifying
experience in land surveying.

b. A documented minimum two years of demonstrated experience acceptable
to Caltrans in a land surveying services related field, under the direction of
a Professional Land Surveyor licensed in the State of California.

The land surveying technicians must be capable of assisting in all required office
and/or field land surveying services work.

Consultant Instrument person

The instrument person must be union certified as an instrument person or have a
minimum six years of qualifying experience in land surveying. The instrument
person reports to the party chief and must be capable of assisting the party chief in
all required field and office surveying work.

Consultant Rod person

A rod person must have a minimum two years of qualifying experience in land
surveying and may augment a party comprising at a minimum one party chief and
one instrument person as the project task workload dictates, and as preapproved
by the Caltrans contract manager.

Consultant Surveying Journeymen Chainman

The surveying journeymen chainman must be union certified as a journeyman or
have a minimum four years of qualifying experience in land surveying. The
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surveying journey man chainman to the party chief must be capable of assisting
the party chief in all required field and office surveying work.

Consultant Apprentice Chainman

A surveying apprentice must have a minimum one year of qualifying experience
in land surveying. The surveying apprentice may augment a party comprising at a
minimum one party chief and one instrument person as the project task workload
dictates, and as pre-approved by the Caltrans Contract Manager.

Compensation for the journeyman/apprentice chainman must be under the
contract and supported by documentation from the Northern or Southern
California Surveyors Joint Apprenticeship Committee and in compliance with the
Division of Apprenticeship Standards (DAS). The apprentice chainman must be
enrolled in the Northern or Southern California Surveyors Joint Apprenticeship
Program and have union level certification for the level achieved.

The Consultant must have personnel with documented and demonstrated expertise
and experience in the fields of Geographic Information Systems (GIS) and
geodetic survey control.

Minimum Requirements for Consultant Survey Party Membership:

Unless otherwise specified in the task order, each survey party must comprise a
party chief and up to three assistants, unless additional survey party members are
required for safety. At a minimum, one assistant to the party chief must be
capable of assuming temporary leadership of the survey party, absent a party
chief, or in emergencies.

Consultant will provide Consultant surveyors of classification and numbers as
specified in the task order. Consultant. Consultant surveyors assigned to a field
crew will be provided the following by the consultant:
e Vehicle as specified in [.2.a of this contract.
e Hand tools including but not limited to hammers, shovels, digging bar,
measure tape, and calculator.
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e Safety equipment including by not limited to hard hat, ANSI 107-2004 or
higher class II garment, safety glasses, hearing protection and hard soled
work boots.

It is expected that most of the work (> 60%) must be completed as staff assistance
working alongside Caltrans staff on a survey party or in an office, in which the
consultant provides staff to assist the district’s survey personnel.

All staff assistance consultant personnel working in a Caltrans office or on a
survey party must complete security and privacy awareness training each year
(see http://itsecurity.dot.ca.gov/training).

All staff assistance consultant personnel working in a Caltrans office or on a
survey party must have a current certification of Defensive Driving Training and a
current California Driver’s License.

Consultant Availability and Work Hours

The typical workday includes all hours worked as identified in the task order or as
directed by the Caltrans contract manager. Unless otherwise specified in a task
order or directed by the Caltrans contract manager, the normal work week must
comprise forty (40) hours.

If Caltrans determines that the Consultants services and work product need to be
received outside of normal business hours (including instances where receipt is
required to avoid danger to life or property), the Consultant’s may be directed to
provide its services and work product during specific hours during the week
(including hours that are outside of normal business hours). Night work may be
required on projects involving high traffic areas. Changes in hours or schedules
must be documented by amendment of task orders. Any shift differential rate pay
must be reimbursed under the Department of Industrial Relations (DIR)
determination.

The Caltrans contract manager in coordination with the Caltrans task order
manager, must provide advance notice of one working day(s)/24 hours if the
consultant’s services are not required, or if reassignment of personnel is required.
If Caltrans fails to provide the required advance notice and the consultant
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personnel are not required, Caltrans must provide a maximum of four hours
compensation.

4. During the contract period, the Caltrans task order manager and/or contract
manager may reassign a consultant's employee from a project or an office with
low activity to assist on another project or office with high activity. The
consultant contract manager will be notified at least two working days prior to
this reassignment.

General Requirements

1. The consultant must prepare the required deliverables, backup documents, and
other items required by this contract according to requirements of this contract
and applicable Caltrans Manuals for the work.

2. The consultant’s timesheet/invoices/expenses must be subject to the review of the
Consultant Contract Manager and the subsequent review and the approval of the
Caltrans Contract Manager before submitting timesheets, invoices, or expense
reimbursement requests for payment.

3. The consultant must begin the required work within two working days after
receiving a fully executed task order and issuing the Notice to Proceed from the
Caltrans contract manager to the consultant contract manager or on the date
specified in the task order. Some work, however, may require consultant
personnel to mobilize within 24-hours of notifications. Once the work begins, the
work must be prosecuted/performed diligently until all required work has been
completed to the satisfaction of the Caltrans contract manager or Caltrans
designee task order manager.

4. The work must not be performed when conditions prevent a safe and efficient
operation, and must only be performed with written authorization by Caltrans.

5. The consultant contract manager, Consultant Task Order Manager, and key
personnel must be accessible to the Caltrans contract manager and the Caltrans
task order manager during normal Caltrans working hours or after hours as
required by the Caltrans contract manager.
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The Consultant Contract Manager may advise the Consultant’s employees to
work overtime to meet task order schedules at the request of the Caltrans Contract
Manager or Task Order Manager. All overtime must be pre-approved by the
Caltrans Contract Manager. Overtime must be worked only when directed in
writing by the Caltrans contract manager and specifically required by the task
order, and must only be paid to persons covered by the Fair Labor Standards Act.

All consultant personnel must sign a confidentiality and nondisclosure agreement.

The consultant may disclose no information to third parties without prior written
approval of the Caltrans contract manager.

The consultant must only provide incidental non-A&E services, such as Computer
Aided Drafting & Design (CADD) support, GIS support, utilities location
support, traffic control, office support, field office support, and meeting support,
provided (a) such services are necessary for completing the A&E tasks and/or
deliverables performed by the consultant described in executed task orders and
covered by the work in this contract and (b) the rendering of the services is
approved in advance by the Caltrans contract manager. These incidental services
must only be provided to support the consultant’s personnel performing A&E
services, tasks, and deliverables on this contract. The contract amount spent on
such incidental services must be relatively minor when compared to the
professional A&E services performed. The consultant must not be paid or
reimbursed for any incidental non-A&E services provided to Caltrans unless
provided in the fashion described in this contract and included in the executed
task order. The consultant ensures that task orders only include any incidental
non-A&E services.

Incidental training services may be provided only if the training involves the
specific work product of this agreement. Such incidental training services are
permitted, but only if:

a. The training involves the specific work product created under this
agreement (and does not involve general A&E training and is not the work
product of a previous agreement); and

b. The total aggregate cost of all training under this agreement does not
exceed 10% of the total authority of the agreement; and
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c. The training is an incidental task within the agreement and not the purpose
for entering this agreement.

The consultant must include the Caltrans contract manager or task order manager
in written communications to other Caltrans personnel for any clarification on
work.

Coordination

For each task order, the consultant must carry out instructions received from the
Caltrans task order manager. If an instruction or direction is unclear to the
consultant, the consultant must ask the Caltrans task order manager to clarify the
instruction or direction.

The foregoing paragraph does not relieve the consultant of professional
responsibility during the performance of this contract. Where the consultant
believes a better standard solution to a task being performed or an issue being
addressed is possible, the consultant must promptly notify the Caltrans contract
manager and task order manager of these concerns, with the reasons therefore.
However, Caltrans must make all final decisions on the interpretation of the
Consultant’s instructions, directions, work product and outputs that are described
in the task order. consultant’s

The consultant must work closely with the Caltrans contract manager and the
Caltrans task order manager identified in the task order.

The consultant must have the capability to send to and receive from Caltrans’
digital electronic mail system and file transfer protocol system including, but not
limited to, attachments for word processing, photographs, spreadsheets, and
databases.

Caltrans must not reimburse the consultant for costs to relocate its personnel to
the service area of this contract. Caltrans must not reimburse the consultant for
per diem costs, unless preapproved by the Caltrans contract manager. Caltrans
must not reimburse the consultant for out-of-state travel without prior written
approval from the Caltrans contract manager.
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6. The consultant must obtain the Caltrans contract manager’s approval prior to
making presentations at non-Caltrans sponsored conferences or workshops for
any services provided under this contract.

7. The consultant must notify the Caltrans contract manager or Caltrans task order
manager in writing a minimum one week before it begins any field work, unless
the task order specifies some other notification date.

8. Caltrans must not incur costs beyond the funding commitments in the contract and
each task order. If the consultant anticipates that funding for work will be
insufficient to complete work, the consultant must promptly notify the Caltrans
contract manager.

J. General Equipment Requirements

1. The consultant or its sub-consultants must incorporate no materials or equipment
of a single or sole source origin without the advance written approval of Caltrans.

2. The consultant may claim reimbursement for providing equipment or supplies.
However, such claimed costs must comply with 48 Code of Federal Regulation
(CFR), Chapter 1, Part 31 (Federal Acquisition Regulation - FAR cost principles)
and 2 CFR, Part 200, and follow the consultant's company-wide allocation
policies and charging practices with all clients including federal government, state
governments, local agencies, and private clients.

K. Land Surveying Equipment Requirements
1. Office Equipment and Supplies (Consultant’s Office):
The consultant must have and provide adequate office equipment and supplies to
complete the work required by this contract. Such equipment and supplies must
include, but not be limited to:

a. Office supplies.

b. Computers with software, printers, plotters, fax machines, calculators, data
collectors and their necessary attachments and accessories.
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Data processing systems, software packages, reference materials, or other
tools, including hardware and software, used in providing transportation
land surveying deliverables.

The consultant must provide a computer system for each person working
under a task order that meets the Caltrans current specifications. Qualified
Caltrans information technology personnel must install required software.
Caltrans reserves the right to provide the computer system if beneficial to
Caltrans’ interest.

Reference material, or other tools, used in providing deliverables.

Caltrans must purchase no hardware, software, or other equipment
(including, but not limited to, batteries, paper, and office supplies) that
may be required for the consultant to perform work required in this
contract. The Caltrans contract manager must approve any consultant’s
request for digital electronic connections and compatibility with current
Caltrans Windows-based networks and programs in writing prior to the
use and/or installation of any electronic hardware and/or software.

In-house printing, reproduction, and delivery services.
Computer Aided Drafting equipment and software capable of producing

land surveying maps, drawings, and documents in the Caltrans approved
format (Microstation, CaiCE, AutoCAD Civil 3D ArcGIS).

Field Equipment and Supplies:

Consultant must have and provide adequate field tools, instruments, equipment,
materials, supplies, and safety equipment to complete the required field work and
that meet or exceed Caltrans specifications per the Caltrans Manuals. The tools,
instruments, equipment, materials, supplies, and safety equipment required for
each consultant field personnel must include, but not be limited to, the following,
if required by the task order:

Sufficient vehicles suitable for the work to be performed and terrain
conditions of the project sites. Vehicles must be fully equipped with all
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necessary tools, instruments, equipment, materials, supplies, and safety
equipment required for the efficient operation of the consultants’ field
personnel. Each vehicle must have a load carrying capacity of 1500
pounds of materials and equipment. Each vehicle must have sufficient
ground clearance to safely maneuver through highway construction sites
while fully loaded with equipment and materials. Each vehicle must have
overhead flashing amber light(s), visible from all sides (360 degrees), with
a driver control switch; fire extinguisher; and first aid kit. Vehicles
without side windows must not be used. Each vehicle must be equipped to
meet Caltrans safety requirements.

A laptop computer or tablet with software.

Cell phone with “Hot Spot” capabilities

Hand tools including but not limited to; shovels, gloves, measuring tape,
sledge hammer, clip board, calculator, peg book for the requested field
personnel work.

All necessary safety equipment including fire extinguisher, hard-soled
safety footwear, white hard hats, eye protection, hearing protection,

and American National Standards Institute (ANSI) 107-2004 or higher
Class II garment for the requested field work to be performed safely and

efficiently within operating highway and construction zone environments.

Necessary miscellaneous tools, non-consumables, and supplies including,
but not limited to, hammers, and shovels.

Traffic cones, at a minimum 25, for traffic control as necessary. Such
cones must be 28 inches, minimum, in height.

Traffic control devices (including signs, sign bases, flags, and hand held
signs) as required to perform the requested field personnel work.

Photo target templates.

Leveling instruments and equipment:
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Self-leveling/Digital level or electronic bar code level rod capable
of achieving the precisions stated in the Caltrans Surveys Manual.

Suitable leveling rods for the work to be performed.

A Total Station Survey System comprising:

1.

ii.

iil.

1v.

A digital electronic angle measuring instrument with a
manufacturer’s listed accuracy for the direct circle reading of the
horizontal and vertical angles of three seconds or better.

A digital electronic distance measurer with a manufacturer’s listed
accuracy of five-millimeters plus/minus three ppm or better.

A digital electronic data collector capable of running Caltrans’
surveys data collection and stakeout software.

Prior to the commencement of the first Task Order for construction
staking or topographic surveys, Consultant must have a data
collector compatible and interchangeable with Caltrans’ standard
Trimble Data collector.

Total station survey system must be capable of producing reports
sufficient for Quality Assurance.

Dual frequency Global Positioning System (GPS)/Global Navigation
Satellite System (GNSS) Equipment: GPS/GNSS equipment must be used
when required by the Task Order or the CCM.

ii.

1il.

GPS/GNSS receivers and antennas suitable for the specific survey.

GPS/GNSS antennas with ground planes as specified in the
Caltrans Surveys Manual.

Fixed-height tripods as specified in the Caltrans Surveys Manual.
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v. Real Time Kinematic (RTK) or Real Time Network (RTN) GNSS
system equipment comprising a base station, base radio, and a
rover unit.

m. Survey-grade terrestrial stationary laser scanning, and Survey grade
mobile terrestrial laser scanning equipment as specified in the Caltrans
Surveys Manual.

3. The consultant must provide all necessary tools, instruments, equipment,
materials, supplies, and safety equipment required to perform the work identified
in each task order and this contract accurately, efficiently, and safely. The
consultant’s personnel must be fully trained in using such necessary tools,
instruments, equipment, materials, supplies, and safety equipment. The
consultant must not be reimbursed separately for tools of the trade, which may
include, but not be limited to, the above-mentioned equipment.

L. Standards

1. All work/services under this contract must be performed under all federal, state,
and local statutes, laws, codes, regulations, policies, procedures, ordinances,
standards, specifications, performance standards, and guidelines, including the
latest Caltrans regulations, policies, procedures, manuals, standards,
specifications, performance standards, directives, guidelines, handbooks,
guidance documents, forms, templates, policy memo, methodologies, and other
informational or directive publications, including compliance with FHWA and
State guidelines for implementing those requirements; and any permits, licenses,
agreements or certifications that apply to specific task orders; the terms and
conditions of this contract; and current Caltrans Manuals and any future revisions.
Work not covered by the “Manuals” must be performed as specified in the task
order. If no standards exist, task orders may call for developing new standards, so
long as these standards do not conflict with the requirements, or amend the Scope
Of Work under of this contract.

a. The consultant obtains, at its expense, all necessary manuals, reference
documents, and other materials.
b. Caltrans Manuals may be purchased from the Publication Distribution

Unit. The publications staff may be reached at (916) 263-0822, and the
center is at these address:



RFQ Number 08A2868
Attachment 1
Page 27 of 42

State of California

California Department of Transportation
Publication Distribution Unit

1900 Royal Oaks Drive

Sacramento, CA 95815-3800

C. Manuals and documents that are not available from the Caltrans
Publication Distribution Center or are not available from Caltrans’ internet
web site may be requested from the Caltrans contract manager. Caltrans
does not guarantee the availability of publications nor its internet web

pages.

d. Caltrans’ regulations, policies, procedures, manuals, standards,
specifications, performance standards, directives, guidelines, handbooks,
guidance documents, forms, templates, policy memo, methodologies, and
other informational or directive publications, are dynamic documents and
subject to change. The consultant is responsible to verify that the latest
version or update is used.

Manuals, Documents, and Websites
These manuals, documents and links to internet sites are referenced in association
with the work in this contract. The list is not all-inclusive, but should illustrate

the reference material and sources of information.

a. Caltrans’ Internet Home Webpage:
http://www.dot.ca.gov/

b. Manual of Uniform Traffic Control Devices (MUTCD):
California Manual on Uniform Traffic Control Devices:
http://mutcd.thwa.dot.gov/
http://www.dot.ca.gov/trafficops/engineering/

C. Caltrans Surveys Manual:
http://www.dot.ca.gov/hg/row/landsurveys/SurveysManual/Manual _TOC.html|

d. Caltrans CADD User’s Manual:
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http://www.dot.ca.gov/hg/oppd/cadd/usta/ppman/toc.htm

e. Caltrans Standard Plans and Standard Specifications:
http://www.dot.ca.gov/des/oe/construction-contract-standards.html

f. Caltrans Right of Way Manual:
http://www.dot.ca.gov/hg/row/rowman/manual/index.htm
http://www.dot.ca.gov/hg/row

3. Land surveying services and associated work performed by the consultant must
conform to the California Land Surveyors Act. Business & Professions Code §§
8700 et. seq. The consultant personnel in “Responsible Charge”, as defined in the
California Land Surveyors Act, must be a PLS licensed in the State of California
or a pre-January 1, 1982, Registered Professional Civil Engineer licensed in the
State of California and be in good standing with the BPELSG during the Contract
period

M. Field Safety

Besides the requirements specified elsewhere in this contract, the following also must
apply:

1. The consultant must maintain a working environment safe for project personnel and
the public. The consultant’s personnel must comply with all safety provisions of the
Caltrans Safety Manual, Caltrans Surveys Manual, Caltrans Traffic Manual, and
Caltrans Code of Safe Practices. The consultant must comply with all federal, state,
and local Occupational Safety and Health Administration (OSHA) statutes, laws,
codes, regulations, policies, procedures, ordinances, standards, rules, specifications,
performance standards, and guidelines, and the safety instructions that Caltrans
issues for performance of task order work, applicable to the work under this contract,
regarding safety equipment and procedures (including, but not limited to, use and
operation). Under no circumstance must the consultant’s safety policies be less
stringent than Caltrans.

2. The field work must not be performed when conditions prevent a safe and efficient
operation, and must only be performed with written authorization by Caltrans.
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3. The consultant must provide, at no cost to Caltrans, all safety equipment to perform
the required services safely including, but not limited to: gloves, coveralls,
sunscreen, insect repellents, fire extinguisher, hard-soled safety footwear, white hard
hats, eye protection, hearing protection, and ANSI 107-2004 or higher Class II
garment. The consultant’s personnel must wear hard-soled safety footwear, white
hard hats, eye protection, hearing protection (when applicable), and ANSI 107-2004
or higher Class II garment.

4. The consultant must provide, at no cost to Caltrans, appropriate safety training for all
the consultant’s and the sub-consultant’s office, and field personnel, including
training required for performing the work in an office setting or in the field to work
on and near highways safely.

5. The consultant must be solely responsible for protecting health and safety of its
personnel, sub-consultants, and Sub-consultant’s personnel in performance of this
contract.

6. Traffic Control

a. If specified in the task order, Caltrans must provide traffic control to
accomplish the work within Caltrans’ right-of-way. When Caltrans is to
provide traffic control, the consultant must request the traffic control
before the work to obtain proper clearance. Limited work hours, night
work or weekend work may be necessitated by the closure schedule
approved by Caltrans for work on State freeways or highways. For work
outside of Caltrans’ right-of-way, the consultant must provide traffic
control in coordination with the local jurisdiction and/or private owners.

b. If the task order requires the consultant to provide traffic control or traffic
control devices, the consultant must follow policy and procedures per the
FHWA Manual on Uniform Traffic Control Devices (MUTCD) and the
California Manual of Traffic Control Devices.

Orientation Provided by Caltrans

Caltrans may provide orientation regarding the requirements for this contract and each
task order as deemed necessary by Caltrans. The orientation may consist of a description
of Caltrans procedures, practices, and requirements for the specific work to be performed
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and sharing of project related files and notes. However, if the orientation instructions
conflict with the contract or task order requirements, the contract and the executed task
order must prevail over any descriptions provided.

Monitoring and Review Procedure

1. The Caltrans contract manager and task order manager will have the unilateral
right, occasionally, or as requested by the consultant, to monitor and review the
progress and processes of the consultant related to work performed under this
contract.

2. The performance of the consultant contract manager, key personnel, and team
must be evaluated by the Caltrans contract manager but no less frequently than
annually, and at the expiration of the contract. Unsatisfactory reviews of specific
consultant personnel may cause Caltrans requesting that they be replaced with
new personnel. The consultant must immediately replace personnel with
individuals whose qualifications at a minimum equal those of the personnel
replaced at no additional cost to Caltrans. Evaluation includes, but not be limited
to:

Job performance.

b. Quality of Work.

C. Timely submittal of reports, invoices, daily diaries, and other required
documents.
d. Early detection of problems and timely resolutions.

Requesting timely approval for personnel changes and travel expenditure.
Responsiveness and ability to control costs.

DBE or DVBE Participation.

5= @ oo

Conflicts of interest.

Poor performance and any negative evaluations may result in the request for
replacement of the consultant contract manager, key personnel, or any personnel,;
the need to replace key personnel must reflect adversely on the consultant’s
performance evaluation, and if warranted, may cause the termination of the
contract per Exhibit D, Section III, Termination of the Contract.
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3. The survey party chief for each consultant’s survey party must prepare a daily
“Survey Party Report.” The reports must be prepared on Caltrans-provided forms
and must be prepared daily.

4. The office survey team leader for each consultant's office survey team must
prepare a weekly "Office Survey Report." The report must be prepared weekly at
the end of the week's work.

5. The consultant must provide a monthly Task Order Summary Report detailing all
work performed under each task order. This report should coincide with the dates
covered by the monthly invoice period of performance. The report should be
included with the invoice submittal.

General Materials to be provided by Caltrans

Materials (if deemed applicable, necessary, and when available from Caltrans) that may
be furnished or provided by Caltrans and where listed in the individual task orders and
this contract, are for the consultant’s use only, must be returned at the end of the contract.
The consultant must use the materials in the execution of the specific work described in
the task order. These materials may include, but not be limited to:

1. Background or reference information for each task order.

2. Project special provisions, full-size and reduced-size sets of project plans,
materials information handout, and construction contract and proposal, as
necessary.

3. Caltrans standardized forms.

4. If Permits to Enter onto private property are required to complete work identified

in a task order, Caltrans will issue letters of the Intent to Survey for the identified
properties. Caltrans will provide the consultant with Caltrans approved “Notice to
Property Owners” door hangers.

5. Background information, site topographic maps, as-built drawings, blank Caltrans
plan sheet overlays, digital electronic seed files, cell libraries, lane closure request
forms, right-of-way alignments and survey limits, preliminary utility location
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maps, areas where focused studies are needed, and Construction Contract
Documents, as available, for each task order.

6. Digital Electronic templates of task order formats.
Land Surveying Materials to be provided by Caltrans

1. Relevant and existing documents, right-of-way record data, survey maps, control,
data, topographic maps, and planimetric maps, if any are available, that apply to
the current project within the project limits.

2. Monument disks, plugs, tags, and marker posts.
3. “Daily Survey Party Report” forms.

Note: The consultant handles the return to Caltrans, in original condition, of all items
provided for use under this contract. The consultant must replace, at the consultant’s sole
expense, all lost or damaged Caltrans data or materials.

Materials to be provided by the Consultant

Unless otherwise specified in this contract, the consultant must provide all materials to
complete the required work under the delivery schedule and cost estimate outlined in
each task order.

1. The consultant must provide to its land surveying services personnel sets of the
following that apply to the current project:

a. Standard Specifications.
b. Standard Plans.
C. Materials under section “Equipment Requirements”.

2. When performing work within railroad company property, the consultant must
obtain sufficient and/or adequate insurance coverage that must comply with the
railroad company’s requirements when performing work within their jurisdiction.
The insurance and types of coverage required by the railroad company may be
above and beyond that required by Caltrans. The consultant may have to provide
additional railroad liability insurance including, but not limited to:
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a. Commercial General Liability Insurance.
b. Business Automobile Coverage Insurance.
c. Worker Compensation and Employers Liability Insurance.
d. Railroad Protective Liability Insurance.
Umbrella or Excess Insurance.
f. Pollution Liability Insurance.

Product Approval and Payment

1. Deliverables, backup documents, and other items produced by the consultant in
the performance of this contract, must be subject to the approval and acceptance
by the Caltrans contract manager or task order manager prior to invoicing and
payment for these items.

2. All deliverables and tasks provided for acceptance under each task order must
comply with the terms, covenants and conditions of this contract.

3. Upon completion of each deliverable or task, the Caltrans contract manager or
task order manager must either accept or reject the completed work. In the event
of non-acceptance due to errors, omissions, or non-compliance with the Caltrans
Manuals, as revised by the time of the task order, or this contract, the consultant
must remedy the errors, omissions, or non-compliance to the satisfaction of the
Caltrans contract manager or task order manager at no cost to Caltrans prior to
payment. Caltrans must withhold payment until the work is satisfactorily
completed and approved by the Caltrans contract manager. Additional cost
incurred to correct errors will not be compensated.

4. Caltrans must not pay the consultant for the consultant’s work under this contract
and the charges incurred by the consultant that ignores the requirements specified
in this contract and to the task order, and such work must be corrected at the
consultant’s sole expense at no additional cost to Caltrans.

5. All reviews, inspections and approvals made prior to the final acceptance of
deliverables or task orders are intended only to provide interim authorizations to
proceed and do not constitute final approval of the deliverable or task order.
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6. Notwithstanding any other provision, until final acceptance of a task order under
the agreement, any acceptance or approval means approval to proceed, but it does
not mean acceptance or approval of a deliverable or task, and, it does not reduce
or eliminate any of Consultant’s duties or responsibilities under this agreement.

General Deliverables

All deliverables, developed under this contract, and subject to Exhibit D, sections XIX
and XX, must be sent to Caltrans upon completion of each task order deliverable and
with the acceptance/approval of the work by the Caltrans contract manager or task order
manager. The consultant must retain a copy of all documents furnished to Caltrans until
expiration of the contract.

Unless otherwise specified in the task order, the deliverables must conform to Caltrans
current hardware and software platforms

1. The consultant must work in close liaison with the Caltrans contract manager and
task order manager. Time is of the essence. Caltrans must exercise review and
approval functions through the Caltrans contract manager or task order manager
at key points, as specified in each task order. Milestone reviews must be
performed with the Caltrans contract manager and task order manager for the
specific performance, products, and deliverables in each task order.

2. The consultant must prepare a cost estimate showing task, subtask, personnel,
personnel hours estimated for each task or subtask, and a schedule of deliverables.

3. All deliverables, backup documents, and other items required by this contract
must be prepared on Caltrans standardized forms. Necessary forms will be
provided by Caltrans for the consultant’s use.

4. All deliverables, backup documents, and other items required by this contract
must be submitted in both hardcopy and unprotected and modifiable digital
electronic files in the Caltrans-approved forms and in the Caltrans-approved and
designated digital electronic formats under the guidelines in this contract and each
task order. The unprotected and modifiable digital electronic files must include
the responsible person’s digital electronic signature and seal. The consultant must
verify the latest version of software used prior to submittal.
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At the end of each task order or when requested by the Caltrans task order
manager, the consultant must also submit one unprotected and modifiable digital
electronic copy of all deliverables, backup documents, and other items required
by this contract in a specified digital device format. The file formats must be
specified in each task order. Documentation must accompany each digital device
indicating the contents of each file.

The Consultant personnel involved in preparation or review of deliverables,
backup documents, and other items must be identified in the prepared or review
report.

If the consultant fails to submit the required deliverables, backup documents, and
other items required by this contract and any approved task order, Caltrans may
withhold payment and/or terminate this Contract under the termination provisions
of this contract per Exhibit D, Section III, Termination. If the contract is
terminated, the consultant must, at Caltrans’ request, return all materials
recovered or developed by the consultant under the contract.

The consultant must prepare and update the Caltrans WBS in this contract for
each task order issued by the Caltrans task order manager showing a deliverables
schedule. The consultant must complete and meet the agreed upon schedule for
each task order. Failure to complete the work based on the agreed upon schedule
in the task order may cause termination of the task order or this contract. Caltrans
may have work completed allowed by law, for which the consultant must be liable
for any additional costs incurred by Caltrans to complete the work. Such costs
may be deducted from amounts due to the consultant in pending or future
invoices, or if the contract is terminated, may be recouped by any means allowed
by law.

Deliverables specified in each task order must be delivered to the attention and
address stated in each task order.

The Consultant must be capable of working in either English or Metric units.
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All deliverables must be prepared in U.S. Customary English Units unless an
exception is approved. The units to be used for deliverables must be addressed
within individual task orders.

A task order may require the consultant to use software and digital electronic
formats other than those stated in this contract as needed to accomplish the
objectives of the task order.

Quality Control Plan:

Prior to the work, the consultant must prepare the quality control plan and the
minimum standard of work quality and obtain approval from the Caltrans task
order manager, in effect for every task order during the entire time the work is
being performed under the contract. The consultant must complete the quality
control plan and certify at completing work that all measures contained were
satisfied. Caltrans must perform quality assurance on the quality control plan to
assure that quality control was satisfied.

The Consultant’s quality control plan must establish a process whereby:

a. All deliverables are reviewed for accuracy, completeness, and readability
before submittal to Caltrans.

b. Calculations and plans are independently checked, corrected and re-
checked.
C. All job-related correspondence and memoranda are routed and received by

affected persons and then filed in the task order file.

d. Field activities are routinely verified for accuracy and completeness, such
that any discovered deficiencies do not become systemic or affect the
result of a task order deliverable.

The consultant must provide an outline of the quality control program before a
specific task begins and must identify critical quality control reviews within each
task order. The Caltrans task order manager must periodically request evidence
that the quality control/quality assurance plan is functioning. All deliverables,
backup documents, and other items required by this contract must be submitted to
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the Caltrans task order manager for review. The deliverables must be marked
clearly as being fully checked or unchecked, and that preparing the material
followed the quality control plan established for the work. The Quality
Control/Quality Assurance (QC/QA) plan must contain provisions for developing
appropriate “checklists” to maintain product quality and control. These
“checklists” must be delivered to the Caltrans task order manager with the
QC/QA plan. The consultant must update these documents when directed by the
Caltrans task order manager. Within 30 calendar days of the Notice to Proceed,
the consultant must submit to the Caltrans task order manager or Caltrans
designee a job specific QC/QA plan and staffing plan.

Subject to Caltrans review, approval, and acceptance, the consultant has total
responsibility for and must verify the accuracy and completeness of the
deliverables, backup documents, and other items required by this contract
prepared by the consultant or its sub-consultants for the projects as specified in
this contract and in each task order. All deliverables, backup documents, and
other items required by this contract must be reviewed by Caltrans for conformity
with project standards and the requirements in the task order and this contract.
The deliverables, backup documents, and other items required by this contract are
subject to Caltrans’ review, approval, and acceptance. Reviews by Caltrans do
NOT include detailed review or checking of major components, quantitative
calculations, related details or accuracy of information. The responsibility for
accuracy and completeness of such items remains solely that of the consultant.

The Caltrans contract manager or task order manager must address all questions
which may arise on the quality or acceptability of deliverables furnished and work
performed for this Contract.

Prepare the deliverables, backup documents, and other items required by this
contract under prevailing industry standards and in a form acceptable to the
Caltrans contract manager or the Caltrans task order manager. These items must
identify the preparer, the designated reviewers, and the criteria for acceptance.
The deliverables must satisfy the Caltrans acceptance criteria and tests. The work
product must be complete, of neat appearance, well-organized, technically and
grammatically correct, independently checked for error, checked by designated
reviewers (Caltrans and Consultant Personnel), dated, and must conform to
industry standards and all Caltrans, State, and Federal Standards, Requirements,
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and Procedures. All deliverables must be approved by the Caltrans Contract
Manager or Caltrans designee.

The minimum standard of appearance, organization, and content of deliverables,
backup documents, and other items required by this contract, must be that of
similar types produced by Caltrans and set forth in related Caltrans manuals.

Caltrans and the consultant must develop and agree to a schedule for the services
and deliverables to be completed and delivered, and where appropriate, for
acceptance criteria and acceptance tests that the services and deliverables must
satisfy as a prerequisite for approval by Caltrans. All deliverables must satisfy the
standards set forth in “Standards” section to be accepted for payment.

Land Surveying Deliverables

The consultant must obtain written approval from Caltrans for all deliverables,
backup documents, and other items required by this contract. If there are no
Caltrans standardized forms, the format and content requirements for all
deliverables, backup documents, and other items required by this contract must be
specified in each task order.

All land surveying services deliverables, backup documents, and other items
required by this contract performed on computer must be delivered in Caltrans
approved hardware and software formats. Specific deliverable file formats must
be identified in the individual contract task orders.

All maps must be submitted in unprotected and modifiable digital electronic files
in the Caltrans-approved and designated formats and must conform to Caltrans
standards.

Survey points, lines, and monuments must be established, marked, identified and
referenced, as required by Standards and Symbols for Photogrammetric Mapping,
CADD Standards, task order, and the requirements in this contract.

Survey notes, drawings, calculations and other survey documents and information
must be completed as required by the task order and the requirements in this
contract.
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All original survey documents resulting from this contract (including original
field notes, data collector raw files, edits to field data, adjustment calculations,
final results, and intermediate documents) must be delivered to Caltrans and must
become the property of Caltrans. The consultant must retain a copy of all survey
documents furnished to Caltrans. When the survey is performed with a Total
Station Survey System, the original field notes must be a hard copy listing in a
readable format of the data (observations) as originally collected and submitted by
the survey party. The person in “Responsible Charge” of the survey must sign the
listing.

The final results of all surveys must be delivered to Caltrans in the formats
specified below:

a. The HORIZONTAL CONTROL must be submitted in unprotected and
modifiable digital electronic files in the Caltrans-approved and designated
formats, and must conform to Caltrans standards. The digital electronic
medium must follow the Caltrans computerized system. Also, an
alpha/numeric hard copy point listing with adjusted California Coordinate
System northings and eastings and descriptions must be submitted.

b. The VERTICAL CONTROL must be submitted in unprotected and
modifiable digital electronic files in the Caltrans-approved and designated
format, and must conform to Caltrans standards. The digital electronic
medium must follow the Caltrans computerized system. Also, an
alpha/numeric hard copy benchmark listing with adjusted elevations and
descriptions must be submitted.

c. The TOPOGRAPHIC DATA must be submitted in unprotected and
modifiable digital electronic files in the Caltrans-approved and designated
formats, and must conform to Caltrans standards. The digital electronic
medium must follow the Caltrans computerized system as specified in the
task order (CAiCE, AutoCAD Civil 3D). Also, hard copy drawings and
an alpha/numeric hard copy listing must be submitted.

d. Other - As specified in the Task Order.

Caltrans role must be limited to technical oversight only and monitoring the
Consultant's quality assurance program.
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0. Quality assurance must be required for Caltrans produced data or data produced
by another consultant.
Conflict of Interest
1. All land surveying services provided by the consultant and deliverables produced

by the consultant must be free of any conflict of interest and must be subject to
the approval and acceptance of the Caltrans contract manager. The consultant
must inform the Caltrans contract manager of any ‘perceived’ conflict of interest
when discovered.

2. The consultant must not receive compensation for any services or products in
which the consultant is found to have a conflict of interest. In the event of non-
acceptance due to discovery of conflict of interest, the consultant must provide
replacement deliverables free of any conflict of interest prior to payment. If
replacement deliverables are not possible, the consultant must not receive
compensation for the deliverables containing conflict of interest. Examples of
conflict of interest include, but not be limited to:

a. Providing land surveying services for Caltrans on a particular project and
providing land surveying services for the construction contractor on the
same project.

The above conflict of interest scenario is only an example of possible conflicts of
interest for the services provided under this contract, but is not intended to
describe all circumstances for potential or actual conflicts.

List of Abbreviated Terms

A&E (Architectural and Engineering)

BPELSG (California State Board of Professional Engineers, Land Surveyors, and
Geologists)

CADD (Computer Aided Drafting & Design)

Caltrans (California Department of Transportation)

DBE (Disadvantaged Business Enterprise)

DPAC (Division of Procurement and Contracts)

DVBE (Disabled Veterans Business Enterprise)

FHWA (Federal Highway Administration)
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GNSS (Global Navigation Satellite System)

GPS (Global Positioning System)

MUTCD (Manual of Uniform Traffic Control Devices)
OSHA (Occupational Safety and Health Administration)
OICR (Office Indirect Cost Rate)

PDT (Project Development Team)

PLS (Professional Land Surveyor)

RTK (Real Time Kinematic)

RTN (Real Time Network)

SOW (Scope of Work)

WBS (Work Breakdown Structure)

WSG (Workplan Standards Guide)

Datum Requirements

1. Caltrans must designate the existing horizontal and vertical control monuments to
be the basis of Consultant performed surveys and mapping. Caltrans must
provide the California Coordinate System values for the horizontal control
monuments and the elevation values for the vertical monuments. All bearings and
distances must be on the California Coordinate System as based on the primary
control furnished to consultant. The consultant must adjust the consultant
performed surveys utilizing the designated control monument values. Exceptions
need prior written approval from the Caltrans district survey engineer.

2. All surveying data and maps prepared by the consultant must conform to Sections
8801 through 8902 of the Public Resources Code. Distances and bearings shown
must be grid and the maps and documents must show the datum and combination

factor for surface conversion.

3. The task order must designate which epoch of the California Coordinate System is
to be used for horizontal coordinate values.

4. The task order must designate the vertical datum to be used for elevations.
Monument Markings

Monuments established by the consultant must be marked by the consultant with
Caltrans-furnished disks, plugs, or tags. In addition, the consultant must identify State
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furnished monuments by tagging or stamping the monuments with the license or
registration number of the consultant's surveyor in "Responsible Charge" of the work.
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EA Project # Location: Rte/PM ([Project Description

0G900 0800020175 SBD 247 /9.60 - 20.30 Widen Hwy. to 4-Lanes & add Left Turn Channelization at Intersections
0J460 0800000302 SBD 95 /37.30 Widen Roadway and add Left-Turn pocket at Havasu Lake Rd.

34770 0800000616 SBD 58/ 0.00-12.90 Construct 4-lane expwy; Kramer Jct.

0G860 0814000132 SBD 40/ 105.3 - 105.6 Demolish and Reconstruct the John Wilkie SRRA (EB & WB)

1F690 0815000016 RIV79/0.0-15.0 Mill and Overlay, Upgrade Dikes, ADA Curb Ramps, Guardrails

1F600 0814000257 RIV 79/ 25.65 - 26.40 Construct and Upgrade Existing Pedestrian Facilities to current ADA Standards
1F610 0814000258 SBD 15/71.6-75.0 Reconstruct and/or Upgrade Esisting Curb Ramps to Current ADA Standards
0K123 0815000242 SBD 15/ 64.6 - 75.3 Rehabilitate Existing Mainline and Ramp Pavement

1C720 0813000003 SBD 15/96.1-124.3 Regrade Median Cross Slope

1F590 0814000256 RIV74/36.9-43.6 Construct Sidewalks, Curb Ramps, Driveways and Other Pedestrian Facilities
1C850 0813000047 RIV74/0.0-5.8 Widen lanes and Add Shoulders

1F141 0815000231 RIV15/0.0-3.0 Replace Two Outside Lanes in Both Directions

1F142 0815000232 RIV15/23.9-33.4 Slab replacement

1C380 0812000303 RIV10/8.2-25.1 Pavement replacement, widen shoulders, ADA ramps

1E582 0816000073 SBD95/17.0-17.5 Widen shoulders and install rumble strips

0Q120 0800020125 SBD 18/99.4 - 100.9 Widen SR 18 and construct raised curb median

0Q130 0800020212 SBD62/19-7.6 Construct raised median curb

OR310 0812000027 RIV74/11.7-14.3 Reconstruct sidewalks, curb ramps and driveways

OR300 0812000056 RIV111/47.2-55.2 Reconstruct sidewalks and curb ramps

O0R160 0812000029 SBD 40/ 50.0 - 75.0 Regrade median cross slope

1E610 0814000055 SBD62/41.0-41.5 Widen shoulders and install rumble strips

1E460 0814000026 RIV74/37.7-44.7 Construct raised median curb

0K291 0812000098 SBD 10/30.9-33.3 Lane Replacement

0N971 0815000101 SBD 395/39.0-45.9 Construct 4' median buffer and widen shoulder

0R120 0812000026 SBD40/0.0-25.0 Regrade median cross slope

1E560 0814000050 SBD 247/ 39.5-40.0 Widen shoulders and install rumble strips

1E550 0814000049 SBD 127/ 28.0-28.5 Construct shoulders and install rumble strips

ON69U 0812000307 RIV60/22.10-26.61 Construct truck climbing and descending lane both directions

ON670 0800000536 RIV 74 /28.10-37.40 Construct raised median and left turn lanes

1C380 0812000303 RIV10/8.20 - 25.10 Replace lanes

0L710 0800000431 SBD 142 /3.87-5.74 Construct sidewalks and ADA upgrades

0F631 0813000220 SBD 395/11.2 - 16.6 Widen Hwy to 4-lanes

0R150 0812000025 SBD 40/ 75.0 - 100.0 Regrade median cross slope

0R142 0815000201 SBD 40/ 125.0 - 154.6 Regrade median cross slope

1G192 0816000194 RIV91/7.40-15.60 Continuous access HOV lane

1F730 0815000034 SBD 215/ 2.40 - 3.00 Replace over crossing
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8879.22. As used in this chapter, the following terms have the following meanings:
(a) “"Board” means any department receiving an allocation of bond proceeds pursuant to this chapter.

(b) “"Committee” means the Highway Safety, Traffic Reduction, Air Quality, and Port Security Committee created
pursuant to Section 8879.27.

(c) "Fund” means the Highway Safety, Traffic Reduction, Air Quality, and Port Security Fund of 2006 created
pursuant to Section 8879.23.

Article 2. Highway Safety, Traffic Reduction, Air Quality, and Port Security Fund of 2006 and Program

8879.23. The Highway Safety, Traffic Reduction, Air Quality, and Port Security Fund of 2006 is hereby created in
the State Treasury. The Legislature intends that the proceeds of honds deposited in the fund shall be used to
fund the mobility, safety, and air quality improvements described in this article over the course of the next
decade. The proceeds of bonds issued and sold pursuant to this chapter for the purposes specified in this chapter
shall be allocated in the following manner:

(a) (1) Four billion five hundred million dollars ($4,500,000,000) shall be deposited in the Corridor Mobility
Improvement Account, which is hereby created in the fund. Funds in the account shall be available to the
California Transportation Commission, upon appropriation in the annual Budget Bill by the Legislature, for
allocation for performance improvements on highly congested travel corridors in California. Funds in the account
shall be used for performance improvements on the state highway system, or major access routes to the state
highway system on the local road system that relieve congestion by expanding capacity, enhancing operations,
or otherwise improving travel times within these high-congestion travel corridors, as identified by the
department and regional or local transportation agencies, pursuant to the process in paragraph (3) or (4), as
applicable.

(2) The commission shall develop and adopt guidelines, by December 1, 2006, including regional programming
targets, for the program funded by this subdivision, and shall allocate funds from the account to projects after
reviewing project nominations submitted by the Department of Transportation and by regional transportation
planning agencies or county transportation commissions or authorities pursuant to paragraph (4).

(3) Subject to the guidelines adopted pursuant to paragraph (2), the department shall nominate, by no later
than January 15, 2007, projects for the allocation of funds from the account on a statewide basis. The
department’s nominations shall be geographically balanced and shall reflect the department’s assessment of a
program that best meets the policy objectives described in paragraph (1).

(4) Subject to the guidelines adopted pursuant to paragraph (2), a regional transportation planning agency or
county transportation commission or authority responsible for preparing a regional transportation improvement
plan under Section 14527 may nominate projects identified pursuant to paragraph (1) that best meet the policy
objectives described in that paragraph for funding from the account. Projects nominated pursuant to this
paragraph shall be submitted to the commission for consideration for funding by no later than January 15, 2007.

(5) All nominations to the California Transportation Commission shall be accompanied by documentation
regarding the quantitative and qualitative measures validating each project’s consistency with the policy
objectives described in paragraph (1). All projects nominated to the commission for funds from this account shall
be included in a regional transportation plan.

(6) After review of the project nominations, and supporting documentation, the commission, by no later than
March 1, 2007, shall adopt an initial program of projects to be funded from the account. This program may he
updated every two years in conjunction with the biennial process for adoption of the state transportation
improvement program pursuant to guidelines adopted by the commission. The inclusion of a project in the
program shall be based on a demonstration that the project meets all of the following criteria:

(A) Is a high-priority project in the corridor as demonstrated by either of the following: (i) its inclusion in the list
of nominated projects by both the department pursuant to paragraph (3) and the regional transportation
planning agency or county transportation commission or authority, pursuant to paragraph (4); or (ii) if needed to
fully fund the project; the identification and commitment of supplemental funding to the project from other state,
local, or federal funds.

(B) Can commence construction or implementation no later than December 31, 2012,
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(C) Improves mobility in a high-congestion corridor by improving travel times or reducing the number of daily
vehicle hours of delay, improves the connectivity of the state highway system between rural, suburban, and
urban areas, or improves the operation or safety of a highway or road segment.

(D) Improves access to jobs, housing, markets, and commerce.

(7) Where competing projects offer similar mobility improvements to a specific corridor, the commission shall
consider additional benefits when determining which project shall be included in the program for funding. These
benefits shall include, but are not limited to, the following:

(A) A finding that the project provides quantifiable air quality benefits,
(B) A finding that the project substantially increases the safety for travelers in the corridor.

(8) In adopting a program for funding pursuant to this subdivision, the commission shall make a finding that the
program is (i) geographically balanced, consistent with the geographic split for funding described in Section 188
of the Streets and Highways Code; (ii) provides mobility improvements in highly traveled or highly congested
corridors in all regions of California; and (iii) targets bond proceeds in a manner that provides the increment of
funding necessary, when combined with other state, local or federal funds, to provide the mohility benefit in the
earliest possible timeframe.

(9) The commission shall include in its annual report to the Legislature, required by Section 14535, a summary
of its activities related to the administration of this program. The summary should, at a minimum, include a
description and the location of the projects contained in the program, the amount of funds allocated to each
project, the status of each project, and a description of the mobility improvements the program is achieving.

(b) One billion dollars ($1,000,000,000) shall he made available, upon appropriation in the annual Budget Bill by
the Legislature, to the department for improvements to State Route 99. Funds may be used for safety,
operational enhancements, rehabilitation, or capacity improvements necessary to improve the State Route 99
corridor traversing approximately 400 miles of the central valley of this state.

(c) Three billion one hundred million dollars ($3,100,000,000) shall be deposited in the California Ports
Infrastructure, Security, and Air Quality Improvement Account, which is hereby created in the fund. The money
in the account shall be available, upon appropriation by the Legislature and subject to such conditions and
criteria as the Legislature may provide by statute, as follows:

(1) (A) Two billion dollars ($2,000,000,000) shall be transferred to the Trade Corridors Improvement Fund, which
is hereby created. The money in this fund shall be available, upon appropriation in the annual Budget Bill by the
Legislature and subject to such conditions and criteria as the Legislature may provide by statute, for allocation
by the California Transportation Commission for infrastructure improvements along federally designated “Trade
Corridors of National Significance” in this state or along other corridors within this state that have a high volume
of freight movement, as determined by the commission. In determining projects eligible for funding, the
commission shall consult the trade infrastructure and goods movement plan submitted to the commission by the
Secretary of Business, Transportation and Housing and the Secretary for Environmental Protection. No moneys
shall be allocated from this fund until the report is submitted to the commission for its consideration, provided
the report is submitted no later than January 1, 2007. The commission shall also consult trade infrastructure and
goods movement plans adopted by regional transportation planning agencies, adopted regional transportation
plans required by state and federal law, and the statewide port master plan prepared by the California Marine
and Intermodal Transportation System Advisory Council (Cal-MITSAC) pursuant to Section 1760 of the Harbors
and Navigation Code, when determining eligible projects for funding. Eligible projects for these funds include, but
are not limited to, all of the following:

(i) Highway capacity improvements and operational improvements to more efficiently accommodate the
movement of freight, particularly for ingress and egress to and from the state’s seaports, including navigable
inland waterways used to transport freight between seaports, land ports of entry, and airports, and to relieve
traffic congestion along major trade or goods movement corridors.

(ii) Freight rail system improvements to enhance the ability to move goods from seaports, land ports of entry,
and airports to warehousing and distribution centers throughout California, including projects that separate rail
lines from highway or local road traffic, improve freight rail mobility through mountainous regions, relocate rail
switching yards, and other projects that improve the efficiency and capacity of the rail freight system.

(iii) Projects to enhance the capacity and efficiency of ports.
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(iv) Truck corridor improvements, including dedicated truck facilities or truck toll facilities.

(v) Border access improvements that enhance goods movement between California and Mexico and that
maximize the state’s ability to access coordinated border infrastructure funds made available to the state by
federal law.

(vi) Surface transportation improvements to facilitate the movement of goods to and from the state’s airports.

(B) The commission shall allocate funds for trade infrastructure improvements from the account in a manner that
(i) addresses the state’s most urgent needs, (ii) balances the demands of various ports (between large and small
ports, as well as between seaports, airports, and land ports of entry), (iii) provides reasonable geographic
balance between the state’s regions, and (iv) places emphasis on projects that improve trade corridor mobility
while reducing emissions of diesel particulate and other pollutant emissions. In addition, the commission shall
also consider the following factors when allocating these funds:

(i) “Velocity,” which means the speed by which large cargo would travel from the port through the distribution
system.

(ii) "Throughput,” which means the volume of cargo that would move from the port through the distribution
system.

(iii) “Reliability,” which means a reasonably consistent and predictable amount of time for cargo to travel from
one point to another on any given day or at any given time in California.

(iv) “"Congestion reduction,” which means the reduction in recurrent daily hours of delay to be achieved.

(C) The commission shall allocate funds made available by this paragraph to projects that have identified and
committed supplemental funding from appropriate local, federal or private sources. The commission shall
determine the appropriate amount of supplemental funding each project should have to be eligible for moneys
from this fund based on a project-by-project review and an assessment of the project’s benefit to the state and
the program. Except for border access improvements described in clause (v) of subparagraph (A), improvements
funded with moneys from this fund shall have supplemental funding that is at least equal to the amount of the
contribution from the fund. The commission may give priority for funding to projects with higher levels of
committed supplemental funding.

(D) The commission shall include in its annual report to the Legislature, required by Section 14535, a summary
of its activities related to the administration of this program. The summary should, at a minimum, include a
description and the location of the projects contained in the program, the amount of funds allocated to each
project, the status of each project, and a description of the mobility and air quality improvements the program is
achieving.

(2) One billion dollars ($1,000,000,000) shall be made available, upon appropriation by the Legislature and
subject to such conditions and criteria contained in a statute enacted by the Legislature, to the State Air
Resources Board for emission reductions, not otherwise required by law or regulation, from activities related to
the movement of freight along California’s trade corridors. Funds made available by this paragraph are intended
to supplement existing funds used to finance strategies and public benefit projects that reduce emissions and
improve air quality in trade corridors commencing at the state’s airports, seaports, and land ports of entry.

(3) One hundred million dollars ($100,000,000) shall be available, upon appropriation by the Legislature, to the
Office of Emergency Services to be allocated, as grants, for port, harbor, and ferry terminal security
improvements. Eligible applicants shall be publicly owned ports, harbors, and ferryboat and ferry terminal
operators, which may submit applications for projects that include, but are not limited to, the following:

(A) Video surveillance equipment.

(B) Explosives detection technology, including, but not limited to, X-ray devices.
(C) Cargo scanners.

(D) Radiation monitors.

(E) Thermal protective equipment.

(F) Site identification instruments capable of providing a fingerprint for a broad inventory of chemical agents.
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(G) Other devices capable of detecting weapons of mass destruction using chemical, biological, or other similar
substances.

(H) Other security equipment to assist in any of the following:

(i) Screening of incoming vessels, trucks, and incoming or outbound cargo.
(ii) Monitoring the physical perimeters of harbors, ports, and ferry terminals.
(iii) Providing or augmenting onsite emergency response capabhility,

(I) Overweight cargo detection equipment, including, but not limited to, intermodal crane scales and truck weight
scales.

(1) Developing disaster preparedness or emergency response plans.

The Office of Emergency Services shall report to the Legislature on March 1 of each year on the manner in which
the funds available pursuant to this paragraph were expended for that fiscal year.

(d) Two hundred million dollars ($200,000,000) shall be available, upon appropriation by the Legislature, for
schoolbus retrofit and replacement to reduce air pollution and to reduce children’s exposure to diesel exhaust.

(e) Two billion dollars ($2,000,000,000) shall be available for projects in the state transportation improvement
program, to augment funds otherwise available for this purpose from other sources. The funds provided by this
subdivision shall be deposited in the Transportation Facilities Account which is hereby created in the fund, and
shall be available, upon appropriation by the Legislature, to the Department of Transportation, as allocated by
the California Transportation Commission in the same manner as funds allocated for those projects under
existing law.

(f) (1) Four billion dollars ($4,000,000,000) shall be deposited in the Public Transportation Modernization,
Improvement, and Service Enhancement Account, which is hereby created in the fund. Funds in the account shall
he made available, upon appropriation by the Legislature, to the Department of Transportation for intercity rail
projects and to commuter or urban rail operators, bus operators, waterborne transit operators, and other transit
operators in California for rehabilitation, safety or modernization improvements, capital service enhancements or
expansions, new capital projects, bus rapid transit improvements, or for rolling stock procurement, rehabilitation,
or replacement.

(2) Of the funds made available in paragraph (1), four hundred million dollars ($400,000,000) shall be available,
upon appropriation by the Legislature, to the department for intercity rail improvements, of which one hundred
twenty-five million dollars ($125,000,000) shall be used for the procurement of additional intercity railcars and
locomotives.

(3) Of the funds remaining after the allocations in paragraph (2), 50 percent shall be distributed to the
Controller, for allocation to eligible agencies using the formula in Section 99314 of the Public Utilities Code, and
50 percent shall be distributed to the Controller, for allocation to eligible agencies using the formula in Section
99313 of the Public Utilities Code, subject to the provisions governing funds allocated under those sections.

(g) One billion dollars ($1,000,000,000) shall be deposited in the State-Local Partnership Program Account,
which is hereby created in the fund. The funds shall be available, upon appropriation by the Legislature and
subject to such conditions and criteria as the Legislature may provide by statute, for allocation by the California
Transportation Commission over a five-year period to eligible transportation projects nominated hy an applicant
transportation agency. A dollar for dollar match of local funds shall be required for an applicant transportation
agency to receive state funds under this program.

(h) One billion dollars ($1,000,000,000) shall be deposited in the Transit System Safety, Security, and Disaster
Response Account, which is hereby created in the fund. Funds in the account shall be made available, upon
appropriation by the Legislature and subject to such conditions and criteria as the Legislature may provide by
statute, for capital projects that provide increased protection against a security and safety threat, and for capital
expenditures to increase the capacity of transit operators, including waterborne transit operators, to develop
disaster response transportation systems that can move people, goods, and emergency personnel and
equipment in the aftermath of a disaster impairing the mobility of goods, people, and equipment.

(i) One hundred twenty-five million dollars ($125,000,000) shall be deposited in the Local Bridge Seismic Retrofit
Account, which is hereby created in the fund. The funds in the account shall be used, upon appropriation by the
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Legislature, to provide the 11.5 percent required match for federal Highway Bridge Replacement and Repair
funds available to the state for seismic work on local bridges, ramps, and overpasses, as identified by the
Department of Transportation.

() (1) Two hundred fifty million dollars ($250,000,000) shall be deposited in the Highway-Railroad Crossing
Safety Account, which is hereby created in the fund. Funds in the account shall be available, upon appropriation
by the Legislature, to the Department of Transportation for the completion of high-priority grade separation and
railroad crossing safety improvements. Funds in the account shall be made available for allocation pursuant to
the process established in Chapter 10 (commencing with Section 2450) of Division 3 of the Streets and Highways
Code, except that a dollar for dollar match of nonstate funds shall be provided for each project, and the
limitation on maximum project cost in subdivision (g) of Section 2454 of the Streets and Highways Code shall
not be applicable to projects funded with these funds.

(2) Notwithstanding the funding allocation process described in paragraph (1), in consultation with the
department and the Public Utilities Commission, the California Transportation Commission shall allocate one
hundred million dollars ($100,000,000) of the funds in the account to high-priority railroad crossing
improvements, including grade separation projects, that are not part of the process established in Chapter 10
(commencing with Section 2450) of Division 3 of the Streets and Highways Code. The allocation of funds under
this paragraph shall be made in consultation and coordination with the High-Speed Rail Authority created
pursuant to Division 19.5 (commencing with Section 185000) of the Public Utilities Code.

(k) (1) Seven hundred fifty million dollars ($750,000,000) shall be deposited in the Highway Safety,
Rehabilitation, and Preservation Account, which is hereby created in the fund. Funds in the account shall be
available, upon appropriation by the Legislature, to the Department of Transportation, as allocated by the
California Transportation Commission, for the purposes of the state highway operation and protection program as
described in Section 14526.5.

(2) The department shall develop a program for distribution of two hundred and fifty million dollars
($250,000,000) from the funds identified in paragraph (1) to fund traffic light synchronization projects or other
technology-based improvements to improve safety, operations and the effective capacity of local streets and
roads.

(I) (1) Two billion dollars ($2,000,000,000) shall be deposited in the Local Streets and Road Improvement,
Congestion Relief, and Traffic Safety Account of 2006, which is hereby created in the fund. The proceeds of bonds
deposited into that account shall be available, upon appropriation by the Legislature, for the purposes specified
in this subdivision to the Controller for administration and allocation in the fiscal year in which the bonds are
issued and sold, including any interest or other return earned on the investment of those moneys, in the
following manner:

(A) Fifty percent to the counties, including a city and county, in accordance with the following formulas:

(i) Seventy-five percent of the funds payable under this subparagraph shall be apportioned among the counties
in the proportion that the number of fee-paid and exempt vehicles that are registered in the county bears to the
number of fee-paid and exempt vehicles registered in the state

(ii) Twenty-five percent of the funds payable under this subparagraph shall be apportioned among the counties in
the proportion that the number of miles of maintained county roads in each county bears to the total number of
miles of maintained county roads in the state. For the purposes of apportioning funds under this clause, any
roads within the boundaries of a city and county that are not state highways shall be deemed to be county roads.

(B) Fifty percent to the cities, including a city and county, apportioned among the cities in the proportion that the
total population of the city bears to the total population of all the cities in the state, provided, however, that the
Controller shall allocate a minimum of four hundred thousand dollars ($400,000) to each city, pursuant to this
subparagraph.

(2) Funds received under this subdivision shall be deposited as follows in order to avoid the commingling of
those funds with other local funds:

(A) In the case of a city, into the city account that is designated for the receipt of state funds allocated for local
streets and roads.

(B) In the case of an eligible county, into the county road fund.
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(C) In the case of a city and county, into a local account that is designated for the receipt of state funds allocated
for local streets and roads.

(3) For the purpose of allocating funds under this subdivision to cities and a city and county, the Controller shall
use the most recent population estimates prepared by the Demographic Research Unit of the Department of
Finance. For a city that incorporated after January 1, 1998, that does not appear on the most recent population
estimates prepared by the Demographic Research Unit, the Controller shall use the population determined for
that city under Section 11005.3 of the Revenue and Taxation Code.

(4) Funds apportioned to a city, county, or city and county under this subdivision shall be used for improvements
to transportation facilities that will assist in reducing local traffic congestion and further deterioration, improving
traffic flows, or increasing traffic safety that may include, but not be limited to, street and highway pavement
maintenance, rehabilitation, installation, construction and reconstruction of necessary associated facilities such
as drainage and traffic control devices, or the maintenance, rehabilitation, installation, construction and
reconstruction of facilities that expand ridership on transit systems, safety projects to reduce fatalities, or as a
local match to obtain state or federal transportation funds for similar purposes.

(5) At the conclusion of each fiscal year during which a city or county expends the funds it has received under
this subdivision, the Controller may verify the city’s or county’s compliance with paraaraph (4). Any city or
county that has not complied with paragraph (4) shall reimburse the state for the funds it received during that
fiscal year. Any funds withheld or returned as a result of a failure to comply with paragraph (4) shall be
reallocated to the other counties and cities whose expenditures are in compliance.

Article 3. Fiscal Provisions

8879.25. Bonds in the total amount of nineteen billion nine hundred twenty-five million dollars
($19,925,000,000), exclusive of refunding bonds, or so much thereof as is necessary, are hereby authorized to
be issued and sold for carrying out the purposes expressed in this chapter and to reimburse the General
Obligation Bond Expense Revolving Fund pursuant to Section 16724.5. All bonds herein authorized which have
been duly sold and delivered as provided herein shall constitute valid and legally binding general obligations of
the state, and the full faith and credit of the state is hereby pledged for the punctual payment of both principal
and interest thereof.

8879.26. The bonds authorized by this chapter shall be prepared, executed, issued, sold, paid, and redeemed as
provided in the State General Obligation Bond Law (Chapter 4 (commencing with Section 16720) of Part 3 of
Division 4), except subdivision (a) of Section 16727 to the extent that subdivision is inconsistent with this
chapter, and all of the other provisions of that law as amended from time to time apply to the bonds and to this
chapter and are hereby incorporated in this chapter as though set forth in full in this chapter.

8879.27. (a) Solely for the purpose of authorizing the issuance and sale, pursuant to the State General Obligation
Bond Law, of the bonds authorized by this chapter, the Highway Safety, Traffic Reduction, Air Quality, and Port
Security Committee is hereby created. For the purposes of this chapter, the Highway Safety, Traffic Reduction, Air
Quality, and Port Security Committee is “the committee” as that term is used in the State General Obligation
Bond Law. The committee consists of the Treasurer, the Controller, the Director of Finance, and the Secretary of
the Business, Transportation and Housing Agency, or a designated representative of each of those officials, The
Treasurer shall serve as the chairperson of the committee. A majority of the committee may act for the
committee.

(b) The committee may adopt guidelines establishing requirements for administration of its financing programs
to the extent necessary to protect the validity of, and tax exemption for, interest on the bonds. The guidelines
shall not constitute rules, regulations, orders, or standards of general application.

(c) For the purposes of the State General Obligation Bond Law, any department receiving an allocation pursuant
to this chapter is designated to be the “board.”

8879.28. Upon request of the hoard stating that funds are needed for purposes of this chapter, the committee
shall determine whether or not it is necessary or desirable to issue bonds authorized pursuant to this chapter in
order to carry out the actions specified in Section 8879.23, and, if so, the amount of bonds to be issued and
sold. Successive issues of bonds may be authorized and sold to carry out those actions progressively, and are
not required to be sold at any one time. Bonds may bear interest subject to federal income tax.
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8879.29. There shall be collected annually, in the same manner and at the same time as other state revenue is
collected, a sum of money in addition to the ordinary revenues of the state, sufficient to pay the principal of, and
interest on, the bonds as provided herein, and all officers required by law to perform any duty in regard to the
collections of state revenues shall collect that additional sum.

8879.30. Notwithstanding Section 13340, there is hereby appropriated from the General Fund in the State
Treasury, for the purposes of this chapter, an amount that will equal the total of the following:

(a) The sum annually necessary to pay the principal of, and interest on, bonds issued and sold pursuant to this
chapter, as the principal and interest become due and payable.

(b) The sum which is necessary to carry out Section 8879.32, appropriated without regard to fiscal years.

8879.31. The board may request the Pooled Money Investment Board to make a loan from the Pooled Money
Investment Account, in accordance with Section 16312, for purposes of this chapter. The amount of the request
shall not exceed the amount of the unsold bonds which the committee has, by resolution, authorized to be sold
for the purpose of this chapter, less any amount withdrawn pursuant to Section 8879.32. The board shall execute
any documents as required by the Pooled Money Investment Board to obtain and repay the loan. Any amount
loaned shall be deposited in the fund to be allocated in accordance with this chapter.

8879.32. For the purpose of carrying out this chapter, the Director of Finance may, by executive order, authorize
the withdrawal from the General Fund of any amount or amounts not to exceed the amount of the unsold bonds
which the committee has, by resolution, authorized to be sold for the purpose of carrying out this chapter. Any
amounts withdrawn shall be deposited in the Highway Safety, Traffic Reduction, Air Quality, and Port Security
Fund of 2006. Any money made available under this section shall be returned to the General Fund, plus the
interest that the amounts would have eamed in the Pooled Money Investment Account, from money received
from the sale of bonds which would otherwise be deposited in that fund.

8879.33. The bonds may he refunded in accordance with Article 6 (commencing with Section 16780) of the State
General Obligation Bond Law. Approval by the electors of this act shall constitute approval of any refunding
bonds issued pursuant to the State General Obligation Bond Law.

8879.34. Notwithstanding any provisions in the State General Obligation Bond Law, the maximum maturity of any
bonds authorized by this chapter shall not exceed 30 years from the date of each respective series. The maturity
of each series shall be calculated from the date of each series.

8879.35. The Legislature herehy finds and declares that, inasmuch as the proceeds from the sale of bonds
authorized by this chapter are not “proceeds of taxes” as that term is used in Article XIIIB of the California
Constitution, the disbursement of these proceeds is not subject to the limitations imposed by that article.

8879.36. Notwithstanding any provision of the State General Obligation Bond Law with regard to the proceeds
from the sale of bonds authorized by this chapter that are subject to investment under Article 4 (commencing
with Section 16470) of Chapter 3 of Part 2 of Division 4, the Treasurer may maintain a separate account for
investment earnings, order the payment of those earnings to comply with any rebate requirement applicable
under federal law, and may otherwise direct the use and investment of those proceeds so as to maintain the tax-
exempt status of those bonds and to obtain any other advantage under federal law on behalf of the funds of this
state.

8879.37. All money derived from premium and accrued interest on bonds sold pursuant to this chapter shall be
transferred to the General Fund as a credit to expenditures for bond interest.,

SEC. 2. Section 1 of this act shall become operative upon the adoption by the voters of the Highway Safety,
Traffic Reduction, Air Quality, and Port Security Bond Act of 2006, as set forth in Section 1 of this act.

SEC. 3. Notwithstanding Sections 13115 and 13117 of the Elections Code, the following measures shall be
placed on the ballot for the November 7, 2006, statewide general election in the following order:

(a) Senate Constitutional Amendment No. 7 of the 2005-2006 Regular Session shall be placed first on the ballot
and shall be designated as Proposition 1A.

https://leginfo_legislature.ca.gov/faces/billTextClient xhtml?bill_id=200520060SB1266
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Bill Text - SB-1266 Highway Safety, Traffic Reduction, Air Quality, and Port Security Bond Act of 2006.

(b) The Highway Safety, Traffic Reduction, Air Quality, and Port Security Bond Act of 2006 shall be placed second
on the ballot and shall be designated as Proposition 1B.

(c) The Housing and Emergency Shelter Trust Fund Act of 2006 shall be placed third on the ballot and shall be
designated as Proposition 1C.

(d) The Kindergarten-University Public Education Facilities Bond Act of 2006 shall be placed fourth on the hallot
and shall be designated as Proposition 1D.

(e) The Disaster Preparedness and Flood Prevention Bond Act of 2006 shall be placed fifth on the ballot and shall
be designated as Proposition 1E.

SEC. 4. (a) Notwithstanding any other provision of law, all ballots of the November 7, 2006, statewide general
election shall have printed thereon and in a square thereof, the words “"Highway Safety, Traffic Reduction, Air
Quality, and Port Security Bond Act of 2006,” and in the same square under those words, the following in 8-point
type:

“This act makes safety improvements and repairs to state highways, upgrades freeways to reduce congestion,
repairs local streets and roads, upgrades highways along major transportation corridors, improves seismic safety
of local bridges, expands public transit, helps complete the state’s network of car pool lanes, reduces air
pollution, and improves anti-terrorism security at shipping ports by providing for a bond issue not to exceed
nineteen billion nine hundred twenty-five million dollars ($19,925,000,000).”

Opposite the square, there shall be left spaces in which the voters may place a cross in the manner required by
law to indicate whether they vote for or against the act.

(b) Notwithstanding Sections 13247 and 13281 of the Elections Code, the language in subdivision (a) shall be
the only language included in the ballot label for the condensed statement of the ballot title, and the Attorney
General shall not supplement, subtract from, or revise that language, except that the Attorney General may
include the financial impact summary prepared pursuant to Section 9087 of the Elections Code and Section
88003 of the Government Code. The ballot label is the condensed statement of the ballot title and the financial
impact summary.

(c) Where the voting in the election is done by means of voting machines used pursuant to law in the manner
that carries out the intent of this section, the use of the voting machines and the expression of the voters’ choice
by means thereof are in compliance with this section.

SEC. 5. This act is an urgency statute necessary for the immediate preservation of the public peace, health, or
safety within the meaning of Article IV of the Constitution and shall go into immediate effect. The facts
constituting the necessity are:

In order for the bond act in Section 1 of this act to be submitted to the voters at the November 7, 2006,
statewide general election, it is necessary for this act to take effect immediately.
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(e) This section does not require the expenditure of the proceeds of the sale of the
bonds described in this section, except as permitted by the measure authorizing the
issuance of the bond.

(f) On or before August 1, 2009, and annually thereafter, each state agency that
has awarded any contract financed with the proceeds of the infrastructure-related
bond acts of 2006 in the previous fiscal year shall report to the Director of General
Services statistics comparing the small business and microbusiness participation
dollars for contracts funded by these bonds to the total contract dollars for contracts
funded by these bonds. If an agency did not meet its participation goal, then the agency
shall include in its report a plan of action to meet its participation goal during the
current fiscal year.

(Added by Stats. 2007, Ch. 611, Sec. 1. Effective January 1, 2008.)



ATTACHMENT 5

Bond 1B - THE HIGHWAY SAFETY, TRAFFIC REDUCTION, AIR QUALITY, AND PORT SECURITY BOND ACT

Department Bond Contract Dollars DVBE Dollars DVBE % SB/MB Dollars SB/MB %

FY 2008-09 Transportation, Department of $40,000 $40,000 100.00%
FY 2009-10 Transportation, Department of $155,397,629 $3,210,019 2.07% $13,133,289 8.45%
FY 2010-11 Transportation, Department of $211,699,198 $5,470,925 2.58% $4,975,898 2.35%
FY 2011-12 Transportation, Department of $559,599,929 $4,712,537 0.84% $6,848,247 1.22%
FY 2012-13 Transportation, Department of $995,370,331 $1,858,755 0.19% $100,067,425 10.05%
FY 2013-14 Transportation, Department of $102,678,594 $723,876 0.70% $1,016,104 0.99%
FY 2014-15 Transportation, Department of None Submitted
FY 2015-16 Transportation, Department of None Submitted

$2,024,785,681 $15,976,112 0.79% $126,080,963 6.23%

Bond 1B $19,925,000,000
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DEPARTMENT OF TRANSPORTATION
OFFICE QF BUSINESS & ECONOMIC
OPPORTUNITY

1823 14¥ Street

SACHRAMENTO, CA 95811 Flox yupr poner’
PHONE (9163 3240440 R energy efficicnt”
FAX (916) 324-1949

Yy 7t

wuww.dot cinpov

February 28. 2012

Mr. Vinece Mammano
Administrator. California Division
Federal Highway Administration
650 Capitol Mall, Suite 4-100
Sacramento, CA 93814

Dear Mr. Mamano.

Effective February 28. 2011, the U.S. Department of Transportation (DOT). OlTice of the
Secretary. issucd Disadvantaged Business Enterprise (DBE) Program Improvements {Final Rule)
(49 CFR Part 26 DBE Program Regulations. §26.39 subpart B). The purpose of this rule change
is 10 encourage state programs that. by facilitating small business participation. augment race-
neutral etforts to meet DBE goals. Thercfore, the California Department of Transportation
{Caltrans) hereby submits its proposed Fostering Small Business Participation Plan elements to
be included in its DBE Program, an clement (o structure contracting requirements to facititate
competition by small busincss concerns. laking alt reasonable steps to eliminate obstacles to their
participation.

This element is added to the DBE Program Plan dated October 2007. Upon submittal and
subsequent approval by the appropriate DOT operating administration. Caltrans will provide an

implementation plan to include activities. timelines, and deliverables.

If you have any questions or need further information. please contact Robert Padilla. Caltrans
DBIE Program Manager. at (916) 324-8384 or by c-mail at Robert_Padilla@dot.ca.gov.

Sincercly,

D lonia Bodges)

BLANCA RODRIGUEZ
Acting Deputy Director
Office of Business & Economic Opportunily

Enclosure

“Uelerens wnproves mobday acrov Colgurne”



Fostering Small Business Participation Plan
Caltrans Disadvantaged Business Enterprise Program Implementation

Elfective February 28. 2011, the U.S. Department of Transportation (DOT). Office of the
Sceretary. issued Disadvantaged Business Enterprise (DBE) Program Improvements
(Final Rule) (49 CFR Part 26 DBE Program Regulations. §26.39 subpart B). The
purposc of this rule change is to encourage state programs that, by facilitating small
busincss participation. augment race-neutral efforts to meet DBE poals. Therefore. the
California Department of T'ransportation (Caitrans) hereby submits its proposed Fostering
Small Business Participation Plan elements to be included in its DBE Program. an
element to structure contracting requirements to facilizate competition by small business
concerns. laking all reasonable steps to eliminate obstacles to their panicipation.

Specifically. Caltrans is required to actively implement DBE program elements that
loster small business participation and augment its race-neutral efforts to meet its DBE
goals. The program element could include items such as race-neutral small business set-
asides and unbundling provisions. However. the small business certification that would
be recognized by the Federal Highway Administration {FHWA) cannot be the result of
self centification. The current small business certifications oflered by the California
Department of General Services (DGS) and the U.S. Small Business Administration
{SBA) arc self certifying thus making them ineligible to use on federal-aid contracts as a
part ol the cusrent DBE program.

Furthermore. Caltrans lacks the resources to implement a Federal Smail Business
Centification program. H is also important to note that the state of California oflers a
Small Business Enterprise (SBE) and Disabled Veteran Business Enterprise (DVBE)
certification program that Caltrans currently complies with on state-funded contracts.
With that in mind. there are other ways Caltrans can help promote small business
participation in lederal-aid contracts by propesing the following measures:

Proposed Fostering Small Business Mceasures:

¢ Develop criteria for unbundling large {ederal-aid contracts that allow for more
subcontracting opportunities. Caltrans does currently unbundle large contracts when
possible and appropriate: however. there is not formal criteria for this and such will
need to be developed.

¢ Assign aspirational race-neutral DBE goals to federal-aid contracts. Currentiy.
Caltrans administers @ mixed component DBIE program: it is not wholly race-ncutral.
Assigning aspirational race-ncutral DBE goals to federal-uid contracts may increase
participation of Hispanic American and Subcontinent Asian American contractors.
whaose participation counts toward the race-neutral portion of Caltrans overall DBE
goul.
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Propose a pilot program that would increase DBE participation through incentivized
DBE: race-neutral participation on selected federal-aid highway construction projects.
The incentive would be paid from a project’s supplemental funds. For example.
when a bidder meets the contraet poal of a pilot-qualified project, the bidder could
reecive post award incentive payments paid by contract change order from the
contraclor’s supplemental funds for anv additional small business participation (under
the federal definition) on the contract up to a specific dotlar amount. The incentive
would be based on a fixed markup to compensate the bidder for its efforts to identify,
use. and assist a small business rather than a non-small business.

Create a DBE Participation Committee. made up of Cattrans construction and
consultant services stail. industry association representatives. and DBL and small
business owners. The objective of the committee is to develop and implement
measurable activities aimed at increasing DBE participation. foster partnership
opportuaities. and encourage innevitive ideas that further improve DBE participation
in Caltrans contracts.

Fostering Small Business Participation clements currenthy in place:

Caltrans regularly hosts Mandatory Pre-Bid meetings for pre-selected projects to help
promote SBE/ DVBE/DBE participation. These meetings provide an opportunity for
prime contractors to meet potential subcontractors.

District Small Business Liatsons (DSBLs) are Caltrans employees dedicated to assist
prime contractors identifly potential subcontractors through the CUCP (DBE)
dutabase.

Workshops and networking opportunitics. such as “Meet the Prime™ events. are held
statewide by individual Caltrans districts to increase potential contract opportunities
for primes and subcontractors alike.

“Maock Contracting Workshops™ have been held in a number of districts over the
vears, These workshops assist small businesses to identify advertised projects. prime
contrictors, contract requirements. insurance. bonding. cte. In these workshops. the
subcontractors fearn from prime contractors what qualifications they seek ina
subvoniractor.

DSBLs also assist subcontractors with the Caltrans Office Engineer Web site as a tool
to Jogute prime contractors looking for help on speeific contracts using the “Opt-in”
feature.

The Caltrans Office LEngineer Web site not only includes contract advertisement but 1t
also includes “Caltrans Connccet.” which is a ool that prime and subcontractors can
use 10 be notified of projects being advertised in their area. download bid packets. and
print project plans at no cost.



The Caltrans Qffice of Engineer Web site also offers information on how a contractor
can submit a responsive bid which can be of great use to those firms unfamiliar with
bidding Caltrans projects.

e The “Contractor Information Table™ located on the Office Engineer Web sitc also
assists bidders by providing previous bid summaries, the CUCP database. and
information on prevailing wage,

e The Officc of Business & Economic Opportunity will soon provide DBE Supportive
Services that will include one-on-onc counseling and technical assistance to small
businesses, including DBE firms and those fimms thal could potentialty be certified
DBE firms. and workshops on certification. bid submitting. markeling. outreach. and
understanding government contracting. all at no cosl.

» The Caltrans Mentor-Protégé Program. a construction-bascd mentor program in
Districts 4. 7. and 11. as well as CalMentor. an A& E-based menter program offered
in Districts 4. 7. 11 and the Central Region. offer small disadvaniaged businesses to
pair witl large prime contracting or consulting firms that have experience contracting
with Caltrans. Depending on the size of each program, a prime can mentor up to two
finns for a 12-18 month period. at which time the protégé graduates from the program
with the real world experience in government contracling.

Conclusion

Caltrans ultimately believes it would be best for DOT to issue guidance on the subject of
Fostering Smatl Business Participation rather than create regulatory language. Many
state departments of transportation recipients of federal-aid, like Caltrans. share similar
challenges for improving its DBE program. such as. unstable funding sources andl
diminishing resources. That is not to suggest the improvements recommended are not
needed or useful. In the case of Calirans, there are four proposcd measures listed above
that were fashioned with efTiciency and effectiveness in mind and are intended 10 build
upon measures already in place. But there are other programmatic challenges.

First. the DOT asserls, in its Final Rule. that program provisions that help smali
businesses can also help DBEs. However. it would be helpful for the DOT to provide
recipients with quantitative evidence of such assertion.

Second. the DO further asserts that a program element that pulls together the various
ways that a recipient reaches out to businesses and makes it casier for them to compele
for DOT-assisted contracts will foster the objectives of the DBE program. This is not
necessarily true. Without definitive data, it is difficult for Caltrans to agree that an
clement that fosters small business participation as racc-neutral can assist recipients to
meet its race-neutral portion of its overall DBE goal because only the participation of
certified DBEs (Hispanic American and Subcontinent Asian American contraclors) can
be counted toward the recipicnts race-neutral portion of its overall DBE goal. not the
participation ol uncertified small businesses.

[ ]
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Third. a size standard for a qualificd smati business must be created and agreed upon by
all recipients. Size standards for small businesses vary from state to state and can be
confusing and impractical when applicd to a federal program. Additionally. small
business participanis in this element may be required to be certified. a process that by
most standards. 1s labor- and resource-intensive and would be unfeasible for Caitrans 1o
implentent it this time.

Notwithstanding previously stated challenges. Calirans will continue to administer race-
neutral small business measures currenthy in place and adopt the proposed measures that
foster and increase small business participation in federal-aid contracts, Upon submittal

and subscquent approval by the appropriate DOT operating administation. Caltrans will
provide an implementation plan to include activities. timelines. and deliverables.



April 27, 2012

TO: Caltrans Statewide Small Business Council Members

FROM: Lance Yokota, FHWA

RE: Q&A on SB set aside, Action Item #2, SBC Meeting Minutes, March 16,
2012

Section 26.21(b)(2); 26.43; 26.51(b)

What actions should a recipient take before implementing a small business program
on federally assisted projects as a race- and gender-neutral means of facilitating DBE
participation in meeting the recipient’s overall goal?{Posted - 7/15/09)

Recipients are obligated to meet the maximum feasible portion of their overall goal
through race- and gender-neutral means of facilitating DBE participation. See 49 CFR
§ 26.51.

Since the program was substantially revised in 1999, the Department has long
recognized that race- and gender-neutral small business set aside programs may be
an acceptable means of achieving the objective of § 26.51 without running afoul of
the prohibition in § 26.43 against the use of set-asides or quotas. See related Q&A
entitled “Does the rule’s limitation on the use of set-asides apply to race-neutrai
small business set-asides? * A small business goals program is another example of a
race- and gender-neutral program that may provide opportunities for DBEs and non-
DBEs to fairly compete for federally assisted contracts.

If a recipient intends to implement a small business program as one means of
achieving its annual overall DBE goal, the recipient must, pursuant to 49 CFR &
26.21(b)(2), submit to the appropriate operating administration for prior approval an
amendment to its DBE program plan to identify the program as an initiative
implemented to provide contracting opportunities to DBEs and other small
businesses.

In amending the DBE program plan, the small business program does not replace the
DBE program or otherwise operate as a substitute for the DBE program. It is simply
another race- and gender-neutral tool that may offer additional contracting
opportunities to DBEs. Recipients are not required to develop such a program.

When a recipient uses a small business program to achieve DBE participation, it may
count only the participation of small businesses that are certified under 49 CFR Part
26 toward its annual overall DBE goal. Race- and gender-neutral DBE participation
obtained through the small business program must be calculated by dividing the total
dollars to DBEs through the small business program by the total federal dollars.
Race- and gender-neutral DBE participation is not calculated as a percentage of the
total small business program.

As required by 49 CFR § 26.51(d), a recipient is expected to establish DBE contract
goals to meet any portion of the annual overall goal it is unable to meet through the
small business program or other race-neutral measures.

A proposed DBE program plan amendment should, at a minimum, contain the
following elements: 1. a detailed description of the small business program, its
objectives, and how it is designed to operate (e.g., firm eligibility/size criteria and
means of ensuring eligibility of participating firms);

Page 1 of 2



2. assurance that the program is authorized under state law;

3. assurance that certified DBEs that meet the size criteria established under the
program are presumptively eligible to participate in the program;

4, assurance that there are no gecgraphic preferences or limitations imposed on any
federally assisted procurement included in the program;

5. assurance that there are no limits on the number of contracts awarded to firms
participating in the program but that every effort will be made to avoid creating
barriers to the use of new, emerging, or untried businesses: and

6. assurance that aggressive steps will be taken to encourage those minority and
women owned firms that are eligible for DBE certification to become certified.

7. assurance that the program is open to small businesses regardless of their
location (i.e., that there is no local or other geographic preference).

As a condition of approval, operating administrations may, in consultation with the
recipient, [imit the size and type of federally assisted contracts that participate in the
small business program to ensure effective competition based on the availability of
small businesses in the particular industry or work code.

The operating administration may not approve the small business program if it
conflicts with other relevant federal requirements, and it may rescind its approval if it
determines that the program is being implemented in a way that creates a de facto
DBE set aside in violation of § 26.43.

Implementation of the small business program is subject to periodic review by the
operating administration of its effectiveness in helping the recipient meet its annual
overall DBE goal. Approval may be rescinded if the program is ineffective.

The General Counsel of the Department of Transportation has reviewed this

document and approved it as consistent with the language and intent of 49 CFR Part
26.

See http://osdbu.dot.gov/DBEProgram/dbegna.cfmi#26.21(b}

Page 2 of 2



ATTACHMENT 7









10/28/2020 https://leginfo.legislature.ca.gov/faces/printCodeSectionWindow.xhtml?lawCode=GOV&sectionNum=14837.&op_statues=2017&op_cha...
ATTACHMENT 8

GOVERNMENT CODE - GOV

TITLE 2. GOVERNMENT OF THE STATE OF CALIFORNIA [8000 - 22980] ( Title 2 enacted
by Stats. 1943, Ch. 134. )

DIVISION 3. EXECUTIVE DEPARTMENT [11000 - 15986] ( Division 3 added by Stats.
1945, Ch. 111. )

PART 5.5. DEPARTMENT OF GENERAL SERVICES [14600 - 14985.11] ( Part 5.5
added by Stats. 1965, Ch. 371. )

CHAPTER 6.5. Small Business Procurement and Contract Act [14835 - 148471 (
Chapter 6.5 added by Stats. 1973, Ch. 1198. )

ARTICLE 1. General Provisions [14835 - 148431 ( Article 1 heading added by Stats. 1998, Ch. 917, Sec.
1.)

As used in this chapter:
14837. (a) “Department” means the Department of General Services.
(b) “Director” means the Director of General Services.
(c) “Manufacturer” means a business that meets both of the following requirements:
(1) It is primarily engaged in the chemical or mechanical transformation of raw materials or processed substances into new products.
(2) It is classified between Codes 31 to 33, inclusive, of the North American Industry Classification System.

(d) (1) (A) “Small business” means an independently owned and operated business that is not dominant in its field of operation, the
principal office of which is located in California, the officers of which are domiciled in California, and which, together with
affiliates, has 100 or fewer employees, and average annual gross receipts of ten million dollars ($10,000,000) or less over the
previous three years, or is a manufacturer, as defined in subdivision (c), with 100 or fewer employees. Commencing January 1,
2019, the average annual gross receipts threshold shall be fifteen million dollars ($15,000,000).

(B) For the purposes of public works contracts, as defined in Section 1101 of the Public Contract Code, and engineering contracts, as
described in Section 4525, for public works projects, awarded through competitive bids or otherwise, “small business” means an
independently owned and operated business that is not dominant in its field of operation, the principal office of which is located in
California, the officers of which are domiciled in California, and which, together with affiliates, has 200 or fewer employees, and
average annual gross receipts of thirty-six million dollars ($36,000,000) or less over the previous three years. This subparagraph

shall become operative on January 1, 2019.

(2) “Microbusiness” is a small business which, together with affiliates, has average annual gross receipts of two million five hundred
thousand dollars ($2,500,000) or less over the previous three years, or is a manufacturer, as defined in subdivision (c), with 25 or
fewer employees. Commencing January 1, 2019, the average annual gross receipts threshold shall be five million dollars
($5,000,000).

(3) (A) The director shall conduct a biennial review of the average annual gross receipt levels specified in this subdivision and may

adjust that level to reflect changes in the California Consumer Price Index for all items.

(B) Commencing January 1, 2019, the director shall conduct the biennial review and make that adjustment. To reflect unique

variations or characteristics of different industries, the director may establish, to the extent necessary, either higher or lower
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qualifying standards than those specified in this subdivision, or alternative standards based on other applicable criteria.

(4) Standards applied under this subdivision shall be established by regulation, in accordance with Chapter 3.5 (commencing with
Section 11340) of Part 1 of Division 3 of Title 2, and shall preclude the qualification of businesses that are dominant in their
industry. In addition, the standards shall provide that the certified small business or microbusiness shall provide goods or services
that contribute to the fulfillment of the contract requirements by performing a commercially useful function, as defined below:

(A) A certified small business or microbusiness is deemed to perform a commercially useful function if the business does all of the
following:

(1) Is responsible for the execution of a distinct element of the work of the contract.
(i1) Carries out its obligation by actually performing, managing, or supervising the work involved.
(iii) Performs work that is normal for its business services and functions.

(iv) Is responsible, with respect to products, inventories, materials, and supplies required for the contract, for negotiating price,

determining quality and quantity, ordering, installing, if applicable, and making payment.

(v) Is not further subcontracting a portion of the work that is greater than that expected to be subcontracted by normal industry
practices.

(B) A contractor, subcontractor, or supplier will not be considered to perform a commercially useful function if the contractor’s,
subcontractor’s, or supplier’s role is limited to that of an extra participant in a transaction, contract, or project through which funds

are passed in order to obtain the appearance of small business or microbusiness participation.

(e) “Disabled veteran business enterprise” means an enterprise that has been certified as meeting the qualifications established by
paragraph (7) of subdivision (b) of Section 999 of the Military and Veterans Code.

(Amended by Stats. 2017, Ch. 673, Sec. 3. (SB 605) Effective January 1, 2018.)
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Bill Text - SB-1 Transportation funding.

by the Legislature, on state highway bridge and culvert maintenance and rehabilitation. The bill would require
$5,000,000 of the funds available for the program that are not restricted by Article XIX of the California
Constitution to be appropriated each fiscal year to the California Workforce Development Board to assist local
agencies to implement policies to promote preapprenticeship training programs to carry out specified projects
funded by the account. The bill would require $25,000,000 of the funds available for the program to be annually
transferred to the State Highway Account for expenditure on the freeway service patrol program. The bill would
require $25,000,000 of the funds available for the program to be available annually for expenditure, upon
appropriation by the Legislature, on local planning grants. The bill would authorize annual appropriations of
$5,000,000 and $2,000,000 of the funds available for the program to the University of California and the
California State University, respectively, for the purpose of conducting transportation research and
transportation-related workforce education, training, and development, as specified. The bill would require the
remaining funds available for the program to be allocated 50% for maintenance of the state highway system or
to the state highway operation and protection program and 50% to cities and counties pursuant to a specified
formula. The bill would impose various requirements on the department and agencies receiving these funds. The
bill would authorize a city or county to spend its apportionment of funds under the program on transportation
priorities other than those allowable pursuant to the program if the city’s or county’s average Pavement
Condition Index meets or exceeds 80.

(2) Existing law creates the Department of Transportation within the Transportation Agency.

This bill would create the Independent Office of Audits and Investigations within the department, with specified
powers and duties. The bill would provide for the Governor to appoint the director of the office for a 6-year term,
subject to confirmation by the Senate, and would provide that the director, who would be known as the Inspector
General, may not be removed from office during the term except for good cause. The bill would specify the
duties and responsibilities of the Inspector General with respect to the department and local agencies receiving
state and federal transportation funds through the department, and would require an annual report to the
Legislature and Governor.

This bill would require the department to update the Highway Desigh Manual to incorporate the “complete
streets” design concept by January 1, 2018. The bill would require the department to develop a plan by January
1, 2020, to increase by up to 100% the dollar value of contracts awarded to small businesses, disadvantaged
business enterprises, and disabled veteran business enterprises, as specified.

(3) Existing law provides for loans of revenues from various transportation funds and accounts to the General
Fund, with various repayment dates specified.

This bill would identify the amount of outstanding loans from certain transportation funds as $706,000,000. The
bill would require the Department of Finance to prepare a loan repayment schedule and would require the
outstanding loans to be repaid pursuant to that schedule, as prescribed. The bill would appropriate funds for that
purpose from the Budget Stabilization Account. The bill would require the repaid funds to be transferred,
pursuant to a specified formula, to various state and local transportation purposes.

(4) The Highway Safety, Traffic Reduction, Air Quality, and Port Security Bond Act of 2006 (Proposition 1B)
created the Trade Corridors Improvement Fund and provided for allocation by the California Transportation
Commission of $2 billion in bond funds for infrastructure improvements on highway and rail corridors that have a
high volume of freight movement and for specified categories of projects eligible to receive these funds.

This bill would deposit the revenues attributable to 50% of the $0.20 per gallon increase in the diesel fuel excise
tax imposed by the bill into the Trade Corridor Enhancement Account, to be expended on corridor-based freight
projects nominated by local agencies and the state.

(5) Article XIX of the California Constitution requires gasoline excise tax revenues from motor vehicles traveling
upon public streets and highways to be deposited in the Highway Users Tax Account, for allocation to city,
county, and state transportation purposes. Existing law generally provides for statutory allocation of gasoline
excise tax revenues attributable to other modes of transportation, including aviation, boats, agricultural vehicles,
and off-highway vehicles, to particular accounts and funds for expenditure on purposes associated with those
other modes, except that a specified portion of these gasoline excise tax revenues is deposited in the General
Fund. Expenditure of the gasoline excise tax revenues attributable to those other modes is not restricted by
Article XIX of the California Constitution.

This bill, commencing November 1, 2017, would transfer the gasoline excise tax revenues attributable to boats
and off-highway vehicles from the new $0.12 per gallon increase, and future inflation adjustments from that
increase, to the State Parks and Recreation Fund, to be used for state parks, off-highway vehicle programs, or
boating programs. The bill would allocate revenues from future inflation adjustments of the existing gasoline
excise tax rate attributable to the nonhighway modes pursuant to existing law.

(6) Existing law, as of July 1, 2011, increases the sales and use tax on diesel and decreases the excise tax, as
provided. Existing law requires the State Board of Equalization to annually modify both the gasoline and diesel
excise tax rates on a going-forward basis so that the various changes in the taxes imposed on gasoline and
diesel are revenue neutral.

This bill would eliminate, effective July 1, 2019, the annual rate adjustment to maintain revenue neutrality for
the gasoline and diesel excise tax rates and would reimpose on that date the higher gasoline excise tax rate that
was in effect on July 1, 2010, in addition to the increase in the rate described in (1) above that becomes
effective on November 1, 2017.
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Existing law, beyond the sales and use tax rate generally applicable, imposes an additional sales and use tax on
diesel fuel at the rate of 1.75%, subject to certain exemptions, and provides for the net revenues collected from
the additional tax to be transferred to the Public Transportation Account. Existing law continuously appropriates
these and other revenues in the account to the Controller for allocation by formula to transportation agencies for
public transit purposes under the State Transit Assistance Program. Existing law provides for appropriation of
other revenues in the account to the Department of Transportation for various other transportation purposes,
including intercity rail purposes.

This bill would increase the additional sales and use tax rate on diesel fuel by an additional 4%. The bill would
continuously appropriate revenues attributable to the 3.5% rate increase to the Controller for allocation to
transportation agencies for public transit purposes under the State Transit Assistance Program. The bill would
require the revenues attributable to the remaining 0.5% rate increase to be continuously appropriated to the
Transportation Agency for intercity rail and commuter rail purposes.

The bill would also allocate portions of the revenue from the new transportation improvement fee to the State
Transit Assistance Program and to the Transit and Intercity Rail Capital Program. The bill would restrict
expenditures of the fee revenues made available to the State Transit Assistance Program to transit capital
purposes and certain transit services, and would require a recipient transit agency to comply with various
requirements, as specified.

(7) Existing law provides for the state to receive certain compact assets, as defined, from designated tribal
compacts relative to Indian gaming, and authorized the compact assets to be sold by the Infrastructure and
Economic Development Bank to a special purpose trust in order to generate state revenues. Existing law
designated certain of these revenues to be used to repay certain loans of transportation funds that were made to
the General Fund.

This bill would delete the references to the special purpose trust and revise payments to various transportation
accounts to be made from compact assets. The bill would repeal various other related provisions.

(8) Existing law creates the Traffic Congestion Relief Program and identifies various specific projects eligible to
receive funding.

This bill would deem the Traffic Congestion Relief Program to be complete and final as of June 30, 2017, and
would provide that projects without approved applications are no longer eligible for funding.

(9) Existing law requires the Department of Transportation to prepare a state highway operation and protection
program every other year for the expenditure of transportation capital improvement funds for projects that are
necessary to preserve and protect the state highway system, excluding projects that add new traffic lanes. The
program is required to be based on an asset management plan, as specified. Existing law requires the
department to specify, for each project in the program the capital and support budget and projected delivery
date for various components of the project. Existing law provides for the California Transportation Commission to
review and adopt the program, and authorizes the commission to decline and adopt the program if it determines
that the program is not sufficiently consistent with the asset management plan.

This bill would require the commission, as part of its review of the program, to hold at least one hearing in
northern California and one hearing in southern California regarding the proposed program. The bill would
require the department to submit any change to a programmed project as an amendment to the commission for
its approval.

This bill, on and after July 1, 2017, would also require the commission to make an allocation of capital outlay
support resources by project phase for each project in the program, and would require the department to submit
a supplemental project allocation request to the commission for each project that experiences cost increases
above the amounts in its allocation. The bill would require the commission to establish guidelines to provide
exceptions to the requirement for a supplemental project allocation requirement that the commission determines
are necessary to ensure that projects are not unnecessarily delayed.

(10) Existing law generally provides for transportation capital improvement projects to be nominated and
programmed through the state highway operation and protection program, relative to state highway
rehabilitation and similar projects, or through the state transportation improvement program, relative to capacity
enhancements and other capital projects.

This bill would create the Solutions for Congested Corridors Program, with funding appropriated for the program
from a portion of the new transportation improvement fee to be allocated by the California Transportation
Commission to projects designed to achieve a balanced set of transportation, environmental, and community
access improvements within highly congested travel corridors throughout the state and that are part of a
comprehensive corridor plan. The bill would provide for regional transportation agencies and the Department of
Transportation to nominate projects, with preference to be given to projects that demonstrate collaboration
between the regional agencies and the department.

(11) The California Environmental Quality Act (CEQA) requires a lead agency, as defined, to prepare, or cause to
be prepared, and certify the completion of, an environmental impact report on a project that it proposes to carry
out or approve that may have a significant effect on the environment or to adopt a negative declaration if it finds
that the project will not have that effect. CEQA also requires a lead agency to prepare a mitigated negative
declaration for a project that may have a significant effect on the environment if revisions in the project would
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avoid or mitigate that effect and there is no substantial evidence that the project, as revised, would have a
significant effect on the environment.

This bill would establish the Advance Mitigation Program in the Department of Transportation to enhance
communications between the department and stakeholders to, among other things, protect natural resources
and accelerate project delivery. The bill would require the department to set aside not less than $30,000,000
annually for 4 years for the program from capital outlay revenues.

(12) Existing law imposes various limitations on emissions of air contaminants for the control of air poliution
from vehicular and nonvehicular sources. Existing law generally designates the State Air Resources Board as the
state agency with the primary responsibility for the control of vehicular air pollution.

This bill would prohibit, except as specified, the requiring of the retirement, replacement, retrofit, or repower of
a self-propelled commercial motor vehicle during a specified period. The bill would require the state board to, by
January 1, 2025, evaluate the impact of these provisions on state and local clean air efforts to meet state and
local clean air goals, as provided.

(13) Existing law prohibits a person from driving, moving, or leaving standing upon a highway any motor vehicle,
as defined, that has been registered in violation of provisions regulating vehicle emissions.

This bill, effective January 1, 2020, would require the Department of Motor Vehicles to confirm, prior to the initial
registration or the transfer of ownership and registration of a diesel-fueled vehicle with a gross vehicle weight
rating of more than 14,000 pounds, that the vehicle is compliant with, or exempt from, applicable air pollution
control technology requirements, pursuant to specified provisions. The bill would require the department to
refuse registration, or renewal or transfer of registration, for certain diesel-fueled vehicles, based on weight and
model year, that are subject to specified provisions relating to the reduction of emissions of diesel particulate
matter, oxides of nitrogen, and other criteria pollutants from in-use diesel-fueled vehicles. The bill would
authorize the department to allow registration, or renewal or transfer of registration, for any diesel-fueled vehicle
that has been reported to the State Air Resources Board, and is using an approved exemption, or is compliant
with applicable air pollution control technology requirements, pursuant to specified provisions.

Existing law authorizes the department, in its discretion, to issue a temporary permit to operate a vehicle when a
payment of fees has been accepted in an amount to be determined by the department and paid to the
department by the owner or other person in lawful possession of the vehicle.

This bill would additionally authorize the department to issue a temporary permit to operate a vehicle for which
registration is otherwise required to be refused under the provisions of the bill, as prescribed.

(14) The bill would enact other related provisions.
(15) This bill would declare that it is to take effect immediately as an urgency statute.

Vote: 2/3 Appropriation: yes Fiscal Committee: yes Local Program: no

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. The Legislature finds and declares all of the following:

(a) Over the next 10 years, the state faces a $59 billion shortfall to adequately maintain the existing state
highway system in order to keep it in a basic state of good repair.

(b) Similarly, cities and counties face a $78 billion shortfall over the next decade to adequately maintain the
existing network of local streets and roads.

(c) Statewide taxes and fees dedicated to the maintenance of the system have not been increased in more than
20 years, with those revenues losing more than 55 percent of their purchasing power, while costs to maintain the
system have steadily increased and much of the underlying infrastructure has aged past its expected useful life.

(d) California motorists are spending $17 billion annually in extra maintenance and car repair bills, which is more
than $700 per driver, due to the state’s poorly maintained roads.

(e) Failing to act now to address this growing problem means that more drastic measures will be required to
maintain our system in the future, essentially passing the burden on to future generations instead of doing our
job today.

(f) A funding program will help address a portion of the maintenance backlog on the state’s road system and will
stop the growth of the problem.

(g) Modestly increasing various fees can spread the cost of road repairs broadly to all users and beneficiaries of
the road network without overburdening any one group.

(h) Improving the condition of the state’s road system will have a positive impact on the economy as it lowers
the transportation costs of doing business, reduces congestion impacts for employees, and protects property
values in the state.

(i) The federal government estimates that increased spending on infrastructure creates more than 13,000 jobs
per $1 billion spent.
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(j) Well-maintained roads benefit all users, not just drivers, as roads are used for all modes of transport, whether
motor vehicles, transit, bicycles, or pedestrians.

(k) Well-maintained roads additionally provide significant health benefits and prevent injuries and death due to
crashes caused by poorly maintained infrastructure.

(I) A comprehensive, reasonable transportation funding package will do all of the following:

(1) Ensure these transportation needs are addressed.

(2) Fairly distribute the economic impact of increased funding.

(3) Restore the gas tax rate previously reduced by the State Board of Equalization pursuant to the gas tax swap.
(4) Direct increased revenue to the state’s highest transportation needs.

(m) This act presents a balance of new revenues and reasonable reforms to ensure efficiency, accountability, and
performance from each dollar invested to improve California’s transportation system. The revenues designated in
this act are intended to address both state and local transportation infrastructure needs as follows:

(1) The revenues estimated to be available for allocation under the act to local agencies are estimated over the
next 10 years to be as follows:

(A) Fifteen billion dollars ($15,000,000,000) to local street and road maintenance.

(B) Seven billion five hundred million dollars ($7,500,000,000) for transit operations and capital.
(C) Two billion dollars ($2,000,000,000) for the local partnership program.

(D) One billion dollars ($1,000,000,000) for the Active Transportation Program.

(E) Eight hundred twenty-five million dollars ($825,000,000) for the regional share of the State Transportation
Improvement Program.

(F) Two hundred fifty million dollars ($250,000,000) for local planning grants.

(2) The revenues estimated to be available for allocation under the act to the state are estimated over the next
10 years to be as follows:

(A) Fifteen billion dollars ($15,000,000,000) for state highway maintenance and rehabilitation.

(B) Four billion dollars ($4,000,000,000) for highway bridge and culvert maintenance and rehabilitation.
(C) Three billion dollars ($3,000,000,000) for high priority freight corridors.

(D) Two billion five hundred million dollars ($2,500,000,000) for congested corridor relief.

(E) Eight hundred million dollars ($800,000,000) for parks programs, off-highway vehicle programs, boating
programs, and agricultural programs.

(F) Two hundred seventy-five million dollars ($275,000,000) for the interregional share of the State
Transportation Improvement Program.

(G) Two hundred fifty million dollars ($250,000,000) for freeway service patrols.

(H) Seventy million dollars ($70,000,000) for transportation research at the University of California and the
California State University.

(n) It is the intent of the Legislature that the Department of Transportation meet the following preliminary
performance outcomes for additional state highway investments by the end of 2027, in accordance with
applicable state and federal standards:

(1) Not less than 98 percent of pavement on the state highway system in good or fair condition.

(2) Not less than 90 percent level of service achieved for maintenance of potholes, spalls, and cracks.
(3) Not less than 90 percent of culverts in good or fair condition.

(4) Not less than 90 percent of the transportation management system units in good condition.

(5) Fix not less than an additional 500 bridges.

(o) Further, it is the intent of the Legislature that the Department of Transportation leverage funding provided by
this act for trade corridors and other highly congested travel corridors in order to obtain matching funds from
federal and other sources to maximize improvements in the state’s high-priority freight corridors and in the most
congested commute corridors.

(p) Constitutionally protecting the funds raised by this act ensures that these funds are to be used only for
transportation purposes necessary to repair roads and bridges, expand the economy, and protect natural
resources.

https://leginfo_legislature.ca.gov/faces/bilINavClient xhtmi?bill_id=201720180SB1

5/28



2/27/2021

Bill Text - SB-1 Transportation funding.

(g) This act advances greenhouse gas reduction objectives and other environmental goals by focusing on “fix-it-
first” projects, investments in transit and active transportation, and supporting Senate Bill 375 (Chapter 728,
Statutes of 2008) and transportation plans.

SEC. 2. This act shall be known, and may be cited as, the Road Repair and Accountability Act of 2017.

SEC. 3. Section 14033 is added to the Government Code, to read:

14033. On or before January 1, 2018, the department shall update the Highway Design Manual to incorporate the
“complete streets” design concept.

SEC. 4. Section 14110 is added to the Government Code, to read:

14110. Consistent with federal and state laws and regulations, including, but not limited to, the department’s goal
setting methodology as approved by the Federal Highway Administration, the department shall develop a plan by
January 1, 2020, to increase by up to 100 percent the dollar value of contracts and procurements awarded to
small businesses, disadvantaged business enterprises, and disabled veteran business enterprises. The plan shall
include the use of targeted media, including minority and women business enterprises, to outreach to these
businesses and shall be provided to the Legislature pursuant to Section 9795.

SEC. 5. Chapter 5 (commencing with Section 14460) is added to Part 5 of Division 3 of Title 2 of the
Government Code, to read:

CHAPTER 5. Department of Transportation independent Office of Audits and Investigations

14460. (a) There is hereby created in the department the Independent Office of Audits and Investigations to
ensure all of the following:

(1) The department, and external entities that receive state and federal transportation funds from the
department, are spending those funds efficiently, effectively, economically, and in compliance with applicable
state and federal requirements. Those external entities include, but are not limited to, private for profit and
nonprofit organizations, local transportation agencies, and other local agencies that receive transportation funds
either through a contract with the department or through an agreement or grant administered by the
department.

(2) The department’s programs are functioning consistent with applicable accounting standards and practices
and are administered effectively, efficiently, and economically.

(3) The department’s management is accomplishing departmental priorities, developing an annual audit plan,
administering an effective enterprise risk management program, and is making efficient, effective, and financially
responsible transportation decisions.

(4) The Secretary of Transportation, the Legislature, the California Transportation Commission, and the director
and chief deputy director of the department are fully informed concerning fraud, improper activities, or other
serious abuses or deficiencies relating to the expenditure of transportation funds or administration of department
programs and operations.

(b) The Governor shall appoint the director of the Audits and Investigations Office, who shall serve a six-year
term, have the title of Inspector General, and be subject to Senate confirmation. The Inspector General may not
be removed from office during that term, except for good cause. The reasons for removal of the Inspector
General shall be stated in writing and shall include the basis for removal. The writing shall be sent to the
Secretary of the Senate and the Chief Clerk of the Assembly at the time of the removal and shall be deemed to
be a public document.

(c) The Inspector General is vested with the full authority to exercise all responsibility for maintaining a full
scope, independent, and objective audit and investigation program as prescribed by Sections 1237, 13885,
13886.5, 13887.5, and 13888, including, but not limited to, those activities described in Section 14461.

(d) Notwithstanding Section 13887, in order to achieve independence and objectivity pursuant to this section,
the Independent Office of Audits and Investigation shall meet all of the following requirements:

(1) The Inspector General shall report all audit and confidential investigation findings and recommendations
made under his or her jurisdiction to the Secretary of Transportation and the director and chief deputy director of
the department on an ongoing and current basis.

(2) The Inspector General shall report at least annually, or upon request, to the Governor, the Legislature, and
the California Transportation Commission with a summary of his or her investigation and audit findings and
recommendations. The summary shall be posted on the office’s Internet Web site and shall otherwise be made
available to the public upon its release to the Governor, commission, and Legislature. The summary shall include,
but need not be limited to, significant problems discovered by the Inspector General and whether the Inspector
General’s recommendations relative to audits and investigations have been implemented by the affected units
and programs of the department or affected external entities. The report shall be submitted to the Legislature in
compliance with Section 9795.
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14461. The Inspector General shall review policies, practices, and procedures and conduct audits and
investigations of activities involving state transportation funds administered by the department in consultation
with all affected units and programs of the department and external entities.

SEC. 6. Section 14526.5 of the Government Code is amended to read:

14526.5. (a) Based on the asset management plan prepared and approved pursuant to Section 14526.4, the
department shall prepare a state highway operation and protection program for the expenditure of transportation
funds for major capital improvements that are necessary to preserve and protect the state highway system.
Projects included in the program shall be limited to improvements relative to the maintenance, safety, operation,
and rehabilitation of state highways and bridges that do not add a new traffic lane to the system.

(b) The program shall include projects that are expected to be advertised prior to July 1 of the year following
submission of the program, but which have not yet been funded. The program shall include those projects for
which construction is to begin within four fiscal years, starting July 1 of the year following the year the program
is submitted.

(c) (1) The department, at a minimum, shall specify, for each project in the state highway operation and
protection program, the capital and support budget, as applicable, for each of the following project phases:

(A) Project approval and environmental documents, support only.
(B) Plans, specifications, and estimates, support only.

(C) Rights-of-way.

(D) Construction.

(2) The department shall specify, for each project in the state highway operation and protection program, a
projected delivery date for each of the following components:

(A) Project approval and environmental document completion.
(B) Plans, specifications, and estimates completion.

(C) Right-of-way certification.

(D) Start of construction.

(d) The department shall submit its proposed program to the commission not later than January 31 of each
even-numbered year. Prior to submitting its proposed program, the department shall make a draft of its
proposed program available to transportation planning agencies for review and comment and shall include the
comments in its submittal to the commission. The department shall provide the commission with detailed
information for all programmed projects on cost, scope, schedule, and performance metrics as determined by
the commission.

(e) The commission shall review the proposed program relative to its overall adequacy, consistency with the
asset management plan prepared and approved pursuant to Section 14526.4 and funding priorities established
in Section 167 of the Streets and Highways Code, the level of annual funding needed to implement the program,
and the impact of those expenditures on the state transportation improvement program. The commission shall
adopt the program and submit it to the Legislature and the Governor not later than April 1 of each even-
numbered year. The commission may decline to adopt the program if the commission determines that the
program is not sufficiently consistent with the asset management plan prepared and approved pursuant to
Section 14526.4.

(f) As part of the commission’s review of the program required pursuant to subdivision (a), the commission shall
hold at least one hearing in northern California and one hearing in southern California regarding the proposed
program.

(g) On or after July 1, 2017, to provide sufficient and transparent oversight of the department’s capital outlay
support resources composed of both state staff and contractors, the commission shall be required to allocate the
department’s capital outlay support resources by project phase, including preconstruction. Through this action,
the commission will provide public transparency for the department’s budget estimates, increasing assurance
that the annual budget forecast is reasonable. The commission shall develop guidelines, in consultation with the
department, to implement this subdivision. Guidelines adopted by the commission to implement this subdivision
shall be exempt from the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part
1)

(h) Beginning July 1, 2017, for a project that experiences increases in capital or support costs above the
amounts in the commission’s allocation pursuant to subdivision (g), the commission shall establish a threshold
for requiring a supplemental project allocation. The commission’s guidelines adopted pursuant to subdivision (g)
shall also establish the threshold that the commission determines is necessary to ensure efficiency and may
provide exceptions as necessary so that projects are not unnecessarily delayed.

(i) The department, for each project requiring a supplemental project allocation pursuant to subdivision (h), shall
submit a request to the commission for its approval.
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(j) Expenditures for these projects shall not be subject to Sections 188 and 188.8 of the Streets and Highways
Code.

SEC. 7. Section 14526.7 is added to the Government Code, to read:

14526.7. (a) The department shall incorporate the performance targets in subdivision (n) of Section 1 of the act
adding this section into the asset management plan adopted by the commission and targets adopted by the
commission pursuant to Sections 14526.4 and 14526.5. The asset management plan shall also include targets
adopted by the commission in consultation with the department for each asset class included in subdivision (n)
of Section 1 of the act adding this section to measure the degree to which progress was made towards achieving
the overall 2027 targets. Targets may be modified by the commission as needed to conform to federal regulation
on performance measures and the completion of the department’s asset management plan. Nothing in this
section precludes the commission from adopting additional targets and performance measures pursuant to
paragraph (1) of subdivision (c) of Section 14526.4.

(b) As specified by guidelines adopted by the commission, the department shall report to the commission on its
progress toward meeting the targets and performance measures established for state highways pursuant to
subdivision (n) of Section 1 of the act adding this section and paragraph (1) of subdivision (c) of Section
14526.4.

SEC. 8. Section 14556.41 is added to the Government Code, to read:

14556.41. As of June 30, 2017, projects in Section 14556.40 for the Traffic Congestion Relief Program shall be
deemed complete and final, and funding levels shall be based on actual amounts requested by the designated
lead applicant pursuant to Section 14556.12. Projects without approved applications in accordance with Section
14556.12 shall no longer be eligible for program funding. Traffic Congestion Relief Program savings shall be
transferred to other transportation accounts for the purposes specified in Section 16321.

SEC. 9. Section 16321 is added to the Government Code, to read:

16321. The amount of outstanding loans made pursuant to Section 14556.8 is seven hundred six million dollars
($706,000,000). This amount shall be repaid from the General Fund pursuant to subdivision (c) of Section 20 of
Article XVI of the California Constitution no later than June 30, 2020, and upon repayment of this amount all
loans authorized pursuant to Section 14556.8 and any associated interest shall be deemed repaid. The loans
shall be repaid proportionately and in equal instaliments over three years. The Department of Finance shall
prepare a loan repayment schedule, pursuant to which the outstanding loans shall be repaid by June 30, 2020,
as follows:

(a) Two hundred fifty-six million dollars ($256,000,000) for transfer to the Public Transportation Account, to be
allocated as follows:

(1) Up to twenty million dollars ($20,000,000) to local and regional agencies for climate change adaptation
planning.

(2) The remainder to the Transit and Intercity Rail Capital Program as authorized in Part 2 (commencing with
Section 75220) of Division 44 of the Public Resources Code.

(b) Two hundred twenty-five million dollars ($225,000,000) for transfer to the State Highway Account, for the
State Highway Operation and Protection Program.

(c) Two hundred twenty-five million dollars ($225,000,000) is hereby continuously appropriated without regard
to fiscal year to the Controller for apportionment to cities and counties for local streets and roads pursuant to the
formula in paragraph (3) of subdivision (a) of Section 2103 of the Streets and Highways Code.

SEC. 10. Section 63048.65 of the Government Code is repealed.

SEC. 11. Section 63048.65 is added to the Government Code, to read:

63048.65. (a) Prior to July 1, 2015, three hundred twenty-one million dollars ($321,000,000) of the one billion
two hundred million dollars ($1,200,000,000) of loans from the Traffic Congestion Relief Fund to the General
Fund was repaid using tribal gaming compact revenues. In 2016, an additional one hundred seventy-three
million dollars ($173,000,000) was repaid from the General Fund.

(b) The remaining seven hundred six million dollars ($706,000,000) of loans from the Traffic Congestion Relief
Fund to the General Fund shall be repaid pursuant to Section 14556.8.

SEC. 12. Section 63048.66 of the Government Code is repealed.
SEC. 13. Section 63048.67 of the Government Code is repealed.
SEC. 14. Section 63048.7 of the Government Code is repealed.

SEC. 15. Section 63048.75 of the Government Code is repealed.

SEC. 16. Section 63048.8 of the Government Code is repealed.
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SEC. 17. Section 63048.85 of the Government Code is repealed.

SEC. 18. Section 43021 is added to the Health and Safety Code, to read:

43021. (a) Except as provided in subdivision (b), the retirement, replacement, retrofit, or repower of a self-
propelled commercial motor vehicle, as defined in Section 34601 of the Vehicle Code, shall not be required until
the later of the following:

(1) Thirteen years from the model year the engine and emission control system are first certified for use in self-
propelled commercial motor vehicles by the state board or other applicable state and federal agencies.

(2) When the vehicle reaches the earlier of either 800,000 vehicle miles traveled or 18 years from the model
year the engine and emission control system are first certified for use in self-propelled commercial motor
vehicles by the state board or other applicable state and federal agencies.

(b) This section does not apply to any of the following:
(1) Safety programs, including, but not limited to, those adopted pursuant to Section 34501 of the Vehicle Code.

(2) Voluntary incentive and grant programs, including, but not limited to, those that give preferential access to a
facility to a particular vehicle or class of vehicles.

(3) Programs designed to address inspection of, tampering with, and maintenance of, emission control systems.

(4) Programs designed to address imminent health risks where evidence, unavailable at the time equipment is
certified for use by the state board or other applicable state and federal agencies, is sufficient to show that
immediate corrective action is necessary to prevent injury, iliness, or death.

(c) This section only applies to laws or regulations adopted or amended after January 1, 2017.

(d) It is the intent of the Legislature for this section to provide owners of self-propelled commercial motor
vehicles, as defined in subdivision (a), certainty about the useful life of engines certified by the state board and
other applicable agencies to meet required environmental standards for sale in the state. This section is not
meant to otherwise restrict the authority of the state board or districts.

(e) (1) The state board shall, by January 1, 2025, evaluate the impact of the provisions of this section on state
and local clean air efforts to meet state and local clean air goals. The evaluation shall include a review of the
following:

(A) Compliance with the truck and bus rule (Section 2025 of Title 13 of the California Code of Regulations).
(B) The benefits and impacts of measures enacted to improve local air quality impacts from stationary sources.
(C) State implementation plan compliance.

(2) As part of the study, the state board shall make recommendations to the Legislature on additional or
different mechanisms for achieving those goals while recognizing the financial investments made by the effected
entities. In developing the study, the state board shall take into account the report required in Section 38531 of
the Health and Safety Code.

(3) The state board shall hold at least one public workshop prior to the completion of the study.
SEC. 19. Section 99312.1 of the Public Utilities Code is amended to read:

99312.1. (a) Revenues transferred to the Public Transportation Account pursuant to Sections 6051.8 and 6201.8
of the Revenue and Taxation Code for the State Transit Assistance Program are hereby continuously appropriated
to the Controller for allocation as follows:

(1) Fifty percent for allocation to transportation planning agencies, county transportation commissions, and the
San Diego Metropolitan Transit Development Board pursuant to Section 99314.

(2) Fifty percent for allocation to transportation agencies, county transportation commissions, and the San Diego
Metropolitan Transit Development Board for purposes of Section 99313.

(b) For purposes of this chapter, the revenues allocated pursuant to this section shall be subject to the same
requirements as revenues allocated pursuant to subdivisions (b) and (c), as applicable, of Section 99312.

(c) The revenues transferred to the Public Transportation Account for the State Transit Assistance Program that
are attributable to subdivision (a) of Section 11053 of the Revenue and Taxation Code are hereby continuously
appropriated to the Controller, and, upon allocation pursuant to Sections 99313 and 99314, shall only be
expended on the following:

(1) Transit capital projects or services to maintain or repair a transit operator’s existing transit vehicle fleet or
existing transit facilities, including rehabilitation or modernization of existing vehicles or facilities.

(2) The design, acquisition, and construction of new vehicles or facilities that improve existing transit services.

(3) Transit services that complement local efforts for repair and improvement of local transportation
infrastructure.
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(d) (1) Prior to receiving an apportionment of funds pursuant to subdivision (c) from the Controller in a fiscal
year, a recipient transit agency shall submit to the Department of Transportation a list of projects proposed to be
funded with these funds. The list of projects proposed to be funded with these funds shall include a description
and location of each proposed project, a proposed schedule for the project’s completion, and the estimated
useful life of the improvement. The project list shall not limit the flexibility of a recipient transit agency to fund
projects in accordance with local needs and priorities so long as the projects are consistent with subdivision (c).

(2) The department shall report to the Controller the recipient transit agencies that have submitted a list of
projects as described in this subdivision and that are therefore eligible to receive an apportionment of funds for
the applicable fiscal year. The Controller, upon receipt of the report, shall apportion funds pursuant to Sections
99313 and 99314.

(e) For each fiscal year, each recipient transit agency receiving an apportionment of funds pursuant to
subdivision (c) shall, upon expending those funds, submit documentation to the department that includes a
description and location of each completed project, the amount of funds expended on the project, the completion
date, and the estimated useful life of the improvement.

(f) The audit of transit operator finances required pursuant to Section 99245 shall verify that the revenues
identified in subdivision (c) have been expended in conformance with these specific requirements and all other
generally applicable requirements.

SEC. 20. Section 99312.3 is added to the Public Utilities Code, to read:

99312.3. Revenues transferred to the Public Transportation Account pursuant to paragraph (2) of subdivision (c¢)
of Section 6051.8 and paragraph (2) of subdivision (c¢) of Section 6201.8 of the Revenue and Taxation Code are
hereby continuously appropriated to the Transportation Agency for distribution in the following manner:

(a) (1) Fifty percent of available annual revenues under this section shall be allocated by the Transportation
Agency to the public agencies, including joint powers agencies, responsible for state-supported intercity rail
services. A minimum of 25 percent of the funds available under this subdivision shall be allocated to each of the
state’s three intercity rail corridors that provide regularly scheduled intercity rail service.

(2) The Transportation Agency shall adopt guidelines governing the administration of the funds available under
this subdivision, including provisions providing authority for loans of these funds by mutual agreement between
intercity rail service corridors.

(b) (1) Fifty percent of available annual revenues under this section shall be allocated by the Transportation
Agency to the public agencies, including joint powers agencies, responsible for commuter rail services. For the
2018-19 and 2019-20 fiscal years, 20 percent of the funds available under this subdivision shall be allocated to
each of the state's five commuter rail service providers that provide regularly scheduled commuter rail service.
Commencing July 1, 2020, the funds available under this subdivision shall be allocated based on guidelines and a
distribution formula adopted by the Transportation Agency.

(2) On or before July 1, 2019, the Transportation Agency shall prepare a draft of the proposed guidelines and
distribution formula and make them available for public comment. In preparing the proposed guidelines and
distribution formula, the agency shall consult with the state’s five commuter rail service providers. The final
guidelines and distribution formula shall be adopted on or before January 1, 2020. The guidelines shall include,
but need not be limited to, provisions providing authority for loans of these funds by mutual agreement between
commuter rail service providers and providing for baseline allocations to each provider.

(c) The funds made available by this section may be used for operations and capital improvements.
SEC. 21. Section 99312.4 is added to the Public Utilities Code, to read:

99312.4. Revenues transferred to the Public Transportation Account pursuant to subdivision (a) of Section 11053
of the Revenue and Taxation Code for the Transit and Intercity Rail Capital Program (Part 2 (commencing with
Section 75220) of Division 44 of the Public Resources Code) shall be available for appropriation to that program
pursuant to the annual Budget Act.

SEC. 22. Section 99314.9 is added to the Public Utilities Code, to read:

99314.9. The Controller shall compute quarterly proposed allocations for State Transit Assistance Program funds
available for allocation pursuant to Sections 99313 and 99314. The Controller shall publish the allocations for
each eligible recipient agency, including one list applicable to revenues allocated pursuant to subdivision (c) of
Section 99312.1 and another list for revenues allocated from all other revenues in the Public Transportation
Account that are designated for the State Transit Assistance Program.

SEC. 23. Section 6051.8 of the Revenue and Taxation Code is amended to read:
6051.8. (a) Except as provided by Section 6357.3, in addition to the taxes imposed by this part, for the privilege

of selling tangible personal property at retail a tax is hereby imposed upon all retailers at the rate of 1.75
percent of the gross receipts of any retailer from the sale of all diesel fuel, as defined in Section 60022.
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(b) Except as provided by Section 6357.3, in addition to the taxes imposed by this part and by subdivision (a),
commencing November 1, 2017, for the privilege of selling tangible personal property at retail a tax is hereby
imposed upon all retailers at the rate of 4 percent of the gross receipts of any retailer from the sale of all diesel
fuel, as defined in Section 60022, sold at retail in this state.

(c) (1) Notwithstanding subdivision (b) of Section 7102, except as otherwise provided in paragraph (2), all of the
revenues, less refunds, collected pursuant to this section shall be estimated by the State Board of Equalization,
with the concurrence of the Department of Finance, and transferred quarterly to the Public Transportation
Account in the State Transportation Fund for allocation under the State Transit Assistance Program pursuant to
Section 99312.1 of the Public Utilities Code.

(2) The revenues, less refunds, attributable to a rate of 0.5 percent of the 4-percent increase in the rate
pursuant to subdivision (b), amounting to one-eighth of revenues from the increase in the rate under that
subdivision, shall be estimated by the State Board of Equalization, with the concurrence of the Department of
Finance, and transferred quarterly to the Public Transportation Account in the State Transportation Fund for
allocation by the Transportation Agency to intercity rail and commuter rail purposes pursuant to Section 99312.3
of the Public Utilities Code.

SEC. 24. Section 6201.8 of the Revenue and Taxation Code is amended to read:

6201.8. (a) Except as provided by Section 6357.3, in addition to the taxes imposed by this part, an excise tax is
hereby imposed on the storage, use, or other consumption in this state of diesel fuel, as defined in Section
60022, at the rate of 1.75 percent of the sales price of the diesel fuel.

(b) Except as provided by Section 6357.3, in addition to the taxes imposed by this part and by subdivision (a),
commencing November 1, 2017, an excise tax is hereby imposed on the storage, use, or other consumption in
this state of diesel fuel, as defined in Section 60022, at the rate of 4 percent of the sales price of the diesel fuel.

(c) (1) Notwithstanding subdivision (b) of Section 7102, except as otherwise provided in paragraph (2), all of the
revenues, less refunds, collected pursuant to this section shall be estimated by the State Board of Equalization,
with the concurrence of the Department of Finance, and transferred quarterly to the Public Transportation
Account in the State Transportation Fund for allocation pursuant to Section 99312.1 of the Public Utilities Code.

(2) The revenues, less refunds, attributable to a rate of 0.5 percent of the 4-percent increase in the rate
pursuant to subdivision (b), amounting to one-eighth of revenues from the increase in the rate under that
subdivision, shall be estimated by the State Board of Equalization, with the concurrence of the Department of
Finance, and transferred quarterly to the Public Transportation Account in the State Transportation Fund for
allocation by the Transportation Agency to intercity rail and commuter rail purposes pursuant to Section 99312.3
of the Public Utilities Code.

SEC. 25. Section 7360 of the Revenue and Taxation Code is amended to read:

7360. (a) (1) A tax of eighteen cents ($0.18) is hereby imposed upon each gallon of fuel subject to the tax in
Sections 7362, 7363, and 7364.

(2) If the federal fuel tax is reduced below the rate of nine cents ($0.09) per gallon and federal financial
allocations to this state for highway and exclusive public mass transit guideway purposes are reduced or
eliminated correspondingly, the tax rate imposed by paragraph (1), on and after the date of the reduction, shall
be recalculated by an amount so that the combined state rate under paragraph (1) and the federal tax rate per
gallon equal twenty-seven cents ($0.27).

(3) If any person or entity is exempt or partially exempt from the federal fuel tax at the time of a reduction, the
person or entity shall continue to be so exempt under this section.

(b) (1) On and after July 1, 2010, in addition to the tax imposed by subdivision (a), a tax is hereby imposed
upon each gallon of motor vehicle fuel, other than aviation gasoline, subject to the tax in Sections 7362, 7363,
and 7364 in an amount equal to seventeen and three-tenths cents ($0.173) per gallon.

(2) For the 2011-12 fiscal year and each fiscal year thereafter, the board shall, on or before March 1 of the fiscal
year immediately preceding the applicable fiscal year, adjust the rate in paragraph (1) in that manner as to
generate an amount of revenue that will equal the amount of revenue loss attributable to the exemption
provided by Section 6357.7, based on estimates made by the board, and that rate shall be effective during the
state’s next fiscal year.

(3) In order to maintain revenue neutrality for each year, beginning with the rate adjustment on or before March
1, 2012, the adjustment under paragraph (2) shall also take into account the extent to which the actual amount
of revenues derived pursuant to this subdivision and, as applicable, Section 7361.1, the revenue loss attributable
to the exemption provided by Section 6357.7 resulted in a net revenue gain or loss for the fiscal year ending
prior to the rate adjustment date on or before March 1.

(4) The intent of paragraphs (2) and (3) is to ensure that the act adding this subdivision and Section 6357.7
does not produce a net revenue gain in state taxes.

(5) Commencing July 1, 2019, the adjustments in paragraphs (2) and (3) shall cease, and the rate imposed by
this subdivision shall be the rate in paragraph (1).
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(c) On and after November 1, 2017, in addition to the taxes imposed by subdivisions (a) and (b), a tax is hereby
imposed upon each gallon of motor vehicle fuel, other than aviation gasoline, subject to the tax in Sections
7362, 7363, and 7364, in an amount equal to twelve cents ($0.12) per gallon.

(d) On July 1, 2020, and every July 1 thereafter, the board shall adjust the taxes imposed by subdivisions (a),
(b), and (c), with the adjustment to apply to both to the base tax rates specified in those provisions and to any
previous adjustment in rates made pursuant to this subdivision, by increasing the taxes by a percentage amount
equal to the increase in the California Consumer Price Index, as calculated by the Department of Finance with
the resulting taxes rounded to the nearest one-tenth of one cent ($0.01). The first adjustment pursuant to this
subdivision shall be a percentage amount equal to the increase in the California Consumer Price Index from
November 1, 2017, to November 1, 2019. Subsequent annual adjustments shall cover subsequent 12 month
periods. The incremental change shall be added to the associated rate for that year.

(e) Any increases to the taxes imposed under subdivisions (a), (b), and (c) that are enacted by legislation
subsequent to July 1, 2017, shall be deemed to be changes to the base tax rates for purposes of the California
Consumer Price Index calculation and adjustment performed pursuant to subdivision (d).

SEC. 26. Section 7361.2 is added to the Revenue and Taxation Code, to read:

7361.2. (a) For the privilege of storing, for the purpose of sale, each supplier, wholesaler, and retailer owning
1,000 or more gallons of tax-paid motor vehicle fuel on November 1, 2017, shall pay a storage tax, the rate of
which shall be determined by the board pursuant to the difference in the rate of the tax on motor vehicle fuel in
effect on October 31, 2017, and the rate in effect on November 1, 2017, on tax-paid motor vehicle fuel in
storage according to the volumetric measure thereof.

(b) For purposes of this section:
(1) "Owning” means having title to the motor vehicle fuel.

(2) “Retailer” means any person who sells motor vehicle fuel in this state to a person who subsequently uses the
motor vehicle fuel.

(3) "“Storing” includes the ownership or possession of tax-paid motor vehicle fuel outside of the bulk
transfer/terminal system, including the holding of tax-paid motor vehicle fuel for sale at wholesale or retail
locations stored in a container of any kind, including railroad tank cars and trucks or trailer cargo tanks.
“Storing” also includes tax-paid motor vehicle fuel purchased from and invoiced by the seller, and tax-paid motor
vehicle fuel removed from a terminal or entered into by a supplier, prior to the date specified in subdivision (a)
and in transit on that date.

(4) “Wholesaler” means any person who sells diesel fuel in this state for resale to a retailer or to a person who is
not a retailer and subsequently uses the motor vehicle fuel.

SEC. 27. Section 7653.2 is added to the Revenue and Taxation Code, to read:

7653.2. On or before January 1, 2018, each person subject to the storage tax imposed under Section 7361.2 shall
prepare and file with the board, in a form prescribed by the board, a return showing the total number of gallons
of tax-paid motor vehicle fuel owned by the person on November 1, 2017, the amount of the storage tax, and
any other information that the board deems necessary for the proper administration of this part. The return shall
be accompanied by a remittance payable to the board in the amount of tax due.

SEC. 28. Section 8352.4 of the Revenue and Taxation Code is amended to read:

8352.4. (a) Subject to Sections 8352 and 8352.1, and except as otherwise provided in subdivision (b), there shall
be transferred from the money deposited to the credit of the Motor Vehicle Fuel Account to the Harbors and
Watercraft Revolving Fund, for expenditure in accordance with Division 1 (commencing with Section 30) of the
Harbors and Navigation Code, the sum of six million six hundred thousand dollars ($6,600,000) per annum,
representing the amount of money in the Motor Vehicle Fuel Account attributable to taxes imposed on
distributions of motor vehicle fuel used or usable in propelling vessels. The actual amount shall be calculated
using the annual reports of registered boats prepared by the Department of Motor Vehicles for the United States
Coast Guard and the formula and method of the December 1972 report prepared for this purpose and submitted
to the Legislature on December 26, 1972, by the Director of Transportation. If the amount transferred during
each fiscal year is in excess of the calculated amount, the excess shall be retransferred from the Harbors and
Watercraft Revolving Fund to the Motor Vehicle Fuel Account. If the amount transferred is less than the amount
calculated, the difference shall be transferred from the Motor Vehicle Fuel Account to the Harbors and Watercraft
Revolving Fund. No adjustment shall be made if the computed difference is less than fifty thousand dollars
($50,000), and the amount shall be adjusted to reflect any temporary or permanent increase or decrease that
may be made in the rate under the Motor Vehicle Fuel Tax Law. Payments pursuant to this section shall be made
prior to payments pursuant to Section 8352.2.

(b) (1) Commencing July 1, 2012, the revenues attributable to the taxes imposed pursuant to subdivision (b) of
Section 7360 and otherwise to be deposited in the Harbors and Watercraft Revolving Fund pursuant to
subdivision (a) shall instead be transferred to the General Fund.
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(2) Commencing November 1, 2017, the revenues attributable to the taxes imposed pursuant to subdivision (c)
of Section 7360, any adjustment pursuant to subdivision (d) of Section 7360, and Section 7361.2, and otherwise
to be deposited in the Harbors and Watercraft Revolving Fund pursuant to subdivision (a), shall instead be
transferred to the State Parks and Recreation Fund to be used for state parks, off-highway vehicle programs, or
boating programs.

SEC. 29. Section 8352.5 of the Revenue and Taxation Code is amended to read:

8352.5. (a) (1) Subject to Sections 8352 and 8352.1, and except as otherwise provided in paragraph (1) of
subdivision (b), there shall be transferred from the money deposited to the credit of the Motor Vehicle Fuel
Account to the Department of Food and Agriculture Fund, during the second quarter of each fiscal year, an
amount equal to the estimate contained in the most recent report prepared pursuant to this section.

(2) The amounts are not subject to Section 6357 with respect to the collection of sales and use taxes thereon,
and represent the portion of receipts in the Motor Vehicle Fuel Account during a calendar year that were
attributable to agricultural off-highway use of motor vehicle fuel which is subject to refund pursuant to Section
8101, less gross refunds allowed by the Controller during the fiscal year ending June 30 following the calendar
year to persons entitled to refunds for agricultural off-highway use pursuant to Section 8101. Payments pursuant
to this section shall be made prior to payments pursuant to Section 8352.2.

(b) (1) Commencing July 1, 2012, the revenues attributable to the taxes imposed pursuant to subdivision (b) of
Section 7360 and otherwise to be deposited in the Department of Food and Agriculture Fund pursuant to
subdivision (a) shall instead be transferred to the General Fund.

(2) Commencing November 1, 2017, the revenues attributable to the taxes imposed pursuant to subdivision (c)
of Section 7360, as adjusted pursuant to subdivision (d) of Section 7360, and Section 7361.2 shall be deposited
in the Department of Food and Agriculture Fund.

(c) On or before September 30, 2012, and on or before September 30 of each even-numbered year thereafter,
the Director of Transportation and the Director of Food and Agriculture shall jointly prepare, or cause to be
prepared, a report setting forth the current estimate of the amount of money in the Motor Vehicle Fuel Account
attributable to agricultural off-highway use of motor vehicle fuel, which is subject to refund pursuant to Section
8101 less gross refunds allowed by the Controller to persons entitled to refunds for agricultural off-highway use
pursuant to Section 8101; and they shall submit a copy of the report to the Legislature.

SEC. 30. Section 8352.6 of the Revenue and Taxation Code is amended to read:

8352.6. (a) (1) Subject to Section 8352.1, and except as otherwise provided in paragraphs (2) and (3), on the
first day of every month, there shall be transferred from moneys deposited to the credit of the Motor Vehicle Fuel
Account to the Off-Highway Vehicle Trust Fund created by Section 38225 of the Vehicle Code an amount
attributable to taxes imposed upon distributions of motor vehicle fuel used in the operation of motor vehicles off
highway and for which a refund has not been claimed. Transfers made pursuant to this section shall be made
prior to transfers pursuant to Section 8352.2.

(2) (A) Commencing July 1, 2012, the revenues attributable to the taxes imposed pursuant to subdivision (b) of
Section 7360 and otherwise to be deposited in the Off-Highway Vehicle Trust Fund pursuant to paragraph (1)
shall instead be transferred to the General Fund.

(B) Commencing November 1, 2017, the revenues attributable to the taxes imposed pursuant to subdivision (c)
of Section 7360, any adjustment pursuant to subdivision (d) of Section 7360, and Section 7361.2, and otherwise
to be deposited in the Off-Highway Vehicle Trust Fund pursuant to subdivision (a), shall instead be transferred to
the State Parks and Recreation Fund to be used for state parks, off-highway vehicle programs, or boating
programs.

(3) The Controller shall withhold eight hundred thirty-three thousand dollars ($833,000) from the monthly
transfer to the Off-Highway Vehicle Trust Fund pursuant to paragraph (1), and transfer that amount to the
General Fund.

(b) The amount transferred to the Off-Highway Vehicle Trust Fund pursuant to paragraph (1) of subdivision (a),
as a percentage of the Motor Vehicle Fuel Account, shall be equal to the percentage transferred in the 2006-07
fiscal year. Every five years, starting in the 2013-14 fiscal year, the percentage transferred may be adjusted by
the Department of Transportation in cooperation with the Department of Parks and Recreation and the
Department of Motor Vehicles. Adjustments shall be based on, but not limited to, the changes in the following
factors since the 2006-07 fiscal year or the last adjustment, whichever is more recent:

(1) The number of vehicles registered as off-highway motor vehicles as required by Division 16.5 (commencing
with Section 38000) of the Vehicle Code.

(2) The number of registered street-legal vehicles that are anticipated to be used off highway, including four-
wheel drive vehicles, all-wheel drive vehicles, and dual-sport motorcycles.

(3) Attendance at the state vehicular recreation areas.

(4) Off-highway recreation use on federal lands as indicated by the United States Forest Service’s National Visitor
Use Monitoring and the United States Bureau of Land Management's Recreation Management Information
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System.

(c) It is the intent of the Legislature that transfers from the Motor Vehicle Fuel Account to the Off-Highway
Vehicle Trust Fund should reflect the full range of motorized vehicle use off highway for both motorized
recreation and motorized off-road access to other recreation opportunities. Therefore, the Legislature finds that
the fuel tax baseline established in subdivision (b), attributable to off-highway estimates of use as of the 2006-
07 fiscal year, accounts for the three categories of vehicles that have been found over the years to be users of
fuel for off-highway motorized recreation or motorized access to nonmotorized recreational pursuits. These three
categories are registered off-highway motorized vehicles, registered street-legal motorized vehicles used off
highway, and unregistered off-highway motorized vehicles.

(d) It is the intent of the Legislature that the off-highway motor vehicle recreational use to be determined by the
Department of Transportation pursuant to paragraph (2) of subdivision (b) be that usage by vehicles subject to
registration under Division 3 (commencing with Section 4000) of the Vehicle Code, for recreation or the pursuit
of recreation on surfaces where the use of vehicles registered under Division 16.5 (commencing with Section
38000) of the Vehicle Code may occur.

(e) In the 2014-15 fiscal year, the Department of Transportation, in consultation with the Department of Parks
and Recreation and the Department of Motor Vehicles, shall undertake a study to determine the appropriate
adjustment to the amount transferred pursuant to subdivision (b) and to update the estimate of the amount
attributable to taxes imposed upon distributions of motor vehicle fuel used in the operation of motor vehicles off
highway and for which a refund has not been claimed. The department shall provide a copy of this study to the
Legislature no later than January 1, 2016.

SEC. 31. Chapter 6 (commencing with Section 11050) is added to Part 5 of Division 2 of the Revenue and
Taxation Code, to read:

CHAPTER 6. Transportation Improvement Fee

11050. For purposes of this chapter, the following terms have the following meanings:
(a) “Transportation purposes” means both of the following:

(1) The research, planning, construction, improvement, maintenance, and operation of public streets and
highways (and their related public facilities for nonmotorized traffic), including the mitigation of their
environmental effects, the payment for property taken or damaged for the foregoing purposes, and the
administrative costs necessarily incurred in the foregoing purposes.

(2) The research, planning, construction, improvement, maintenance, and operation of public transportation
systems (and their related equipment and fixed facilities), including the mitigation of their environmental effects,
the payment for property taken or damaged for the foregoing purposes, and the administrative costs necessarily
incurred in the foregoing purposes.

(b) “Transportation improvement fee” means a supplemental charge added to the fee imposed pursuant to
Chapter 2 (commencing with Section 10751).

(c) “Vehicle” means every vehicle that is subject to the fee in Chapter 2 (commencing with Section 10751),
except the following:

(1) A commercial vehicle with an unladen weight of more than 10,000 pounds.
(2) A vehicle exempted pursuant to the Vehicle Code from the payment of registration fees.

(3) A vehicle for which a certificate of nonoperation has been filed with the Department of Motor Vehicles
pursuant to Section 4604 of the Vehicle Code, during the period of time covered by the certificate.

(4) A vehicle described in Section 5004 of the Vehicle Code.

11051. (a) In addition to any other fee imposed on a vehicle by this code or the Vehicle Code, a transportation
improvement fee is hereby imposed on each vehicle as defined in subdivision (b) of Section 11050 effective on
January 1, 2018, or as soon after that date as the department is able to commence collection of the fee. The
transportation improvement fee shall be in the amounts specified in Section 11052.

(b) The department shall collect the fee at the same time and in the same manner as the department collects
the vehicle registration fee pursuant to Section 9250 of the Vehicle Code.

(c) The fee imposed pursuant to this chapter is imposed for the privilege of a resident of California to operate
upon the public highways a vehicle or trailer coach, the registrant of which is subject to the fee under Chapter 2
(commencing with Section 10751).

(d) The revenues from the transportation improvement fee imposed by this chapter shall be available for
expenditure only on transportation purposes as provided in Section 11053.

11052. (a) The annual amount of the transportation improvement fee shall be based on the market value of the
vehicle, as determined by the department pursuant to Sections 10753, 10753.2, and 10753.5, using the
following schedule:
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(1) Vehicles with a vehicle market value range between zero dollars ($0) and four thousand nine hundred ninety-
nine dollars ($4,999), a fee of twenty-five dollars ($25).

(2) Vehicles with a vehicle market value range between five thousand dollars ($5,000) and twenty-four thousand
nine hundred ninety-nine dollars ($24,999), a fee of fifty dollars ($50).

(3) Vehicles with a vehicle market value range between twenty-five thousand dollars ($25,000) and thirty-four
thousand nine hundred ninety-nine dollars ($34,999), a fee of one hundred dollars ($100).

(4) Vehicles with a vehicle market value range between thirty-five thousand dollars ($35,000) and fifty-nine
thousand nine hundred ninety-nine dollars ($59,999), a fee of one hundred fifty dollars ($150).

(5) Vehicles with a vehicle market value range of sixty thousand dollars ($60,000) and higher, a fee of one
hundred seventy-five dollars ($175).

(b) On January 1, 2020, and every January 1 thereafter, the department shall adjust the transportation
improvement fee imposed under subdivision (a) by increasing the fee for each vehicle market range in an
amount equal to the increase in the California Consumer Price Index for the prior year, except the first
adjustment shall cover the prior two years, as calculated by the Department of Finance, with amounts equal to
or greater than fifty cents ($0.50) rounded to the highest whole dollar. The incremental change shall be added to
the associated fee rate for that year.

(c) Any changes to the transportation improvement fee imposed in subdivision (a) that are enacted by the
Legislature subsequent to January 1, 2018, shall be deemed to be changes to the base fee for purposes of the
California Consumer Price Index calculation and adjustment performed pursuant to subdivision (b).

11053. Revenues from the transportation improvement fee, after deduction of the department’s administrative
costs related to this chapter, shall be transferred by the department to the Controller for deposit as follows:

(a) Commencing with the 2017-18 fiscal year, three hundred fifty million dollars ($350,000,000), plus an annual
increase for inflation as determined in subdivision (b) of Section 11052 for this proportional share, shall annually
be deposited into the Public Transportation Account. The Controller shall, each month, set aside one-twelfth of
this amount, to accumulate a total of three hundred fifty million dollars ($350,000,000) in each fiscal year or the
appropriate adjusted amount. For each fiscal year commencing with the 2017-18 fiscal year, the annual Budget
Act shall include an appropriation for 70 percent of these revenues to be allocated to the Transit and Intercity
Rail Capital Program (Part 2 (commencing with Section 75220) of Division 44 of the Public Resources Code),
pursuant to Section 99312.4 of the Public Utilities Code. The remaining 30 percent of these revenues shall be
continuously appropriated to the Controller for allocation under the State Transit Assistance program, pursuant to
subdivision (c) of Section 99312.1 of the Public Utilities Code.

(b) Commencing with the 2017-18 fiscal year, two hundred fifty million dollars ($250,000,000) shall annually be
deposited into the State Highway Account for appropriation by the annual Budget Act to the Congested Corridor
Program created pursuant to Section 2391 of the Streets and Highways Code. The Controller shall, each month,
set aside one-twelfth of this amount, to accumulate a total of two hundred fifty million dollars ($250,000,000) in
each fiscal year.

(c) The remaining revenues after the transfers made in subdivisions (a) and (b) shall be deposited into the Road
Maintenance and Rehabilitation Account created pursuant to Section 2031 of the Streets and Highway Code.

SEC. 32. Section 60050 of the Revenue and Taxation Code is amended to read:

60050. (a) (1) A tax of sixteen cents ($0.16) is hereby imposed upon each gallon of diesel fuel subject to the tax
in Sections 60051, 60052, and 60058.

(2) If the federal fuel tax is reduced below the rate of fifteen cents ($0.15) per gallon and federal financial
allocations to this state for highway and exclusive public mass transit guideway purposes are reduced or
eliminated correspondingly, the tax rate imposed by paragraph (1) shall be increased by an amount so that the
combined state rate under paragraph (1) and the federal tax rate per gallon equal what it would have been in
the absence of the federal reduction.

(3) If any person or entity is exempt or partially exempt from the federal fuel tax at the time of a reduction, the
person or entity shall continue to be exempt under this section.

(b) On and after November 1, 2017, in addition to the tax imposed pursuant to subdivision (a), an additional tax
of twenty cents ($0.20) is hereby imposed upon each gallon of diesel fuel subject to the tax in Sections 60051,
60052, and 60058.

(c) On July 1, 2020, and every July 1 thereafter, the State Board of Equalization shall adjust the taxes imposed
by subdivisions (a), and (b), with the adjustment to apply to both to the base tax rates specified in those
provisions and to any previous adjustment in rates made pursuant to this subdivision, by increasing the taxes by
a percentage amount equal to the increase in the California Consumer Price Index, as calculated by the
Department of Finance with the resulting taxes rounded to the nearest one-tenth of one cent ($0.01). The first
adjustment pursuant to this subdivision shall be a percentage amount equal to the increase in the California
Consumer Price Index from November 1, 2017, to November 1, 2019. Subsequent annual adjustments shall
cover subsequent 12 month periods. The incremental change shall be added to the associated rate for that year.
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(d) Any changes to the taxes imposed under this section that are enacted by legislation subsequent to July 1,
2017, shall be deemed to be changes to the base tax rates for purposes of the California Consumer Price Index
calculation and adjustment performed pursuant to paragraph (1).

SEC. 33. Section 60050.2 is added to the Revenue and Taxation Code, to read:

60050.2. (a) For the privilege of storing, for the purpose of sale, each supplier, wholesaler, and retailer owning
1,000 or more gallons of tax-paid diesel fuel on November 1, 2017, shall pay a storage tax of twenty cents
($0.20) per gallon of tax-paid diesel fuel in storage according to the volumetric measure thereof.

(b) For purposes of this section:
(1) "Owning” means having title to the diesel fuel.

(2) “Retailer” means any person who sells diesel fuel in this state to a person who subsequently uses the diesel
fuel.

(3) “Storing” includes the ownership or possession of tax-paid diesel fuel outside of the bulk transfer/terminal
system, including the holding of tax-paid diesel fuel for sale at wholesale or retail locations stored in a container
of any kind, including railroad tank cars and trucks or trailer cargo tanks. “Storing” also includes tax-paid diesel
fuel purchased from and invoiced by the seller, and tax-paid diesel fuel removed from a terminal or entered into
by a supplier, prior to the date specified in subdivision (a) and in transit on that date.

(4) “"Wholesaler” means any person who sells diesel fuel in this state for resale to a retailer or to a person who is
not a retailer and subsequently uses the diesel fuel.

SEC. 34. Section 60201.4 is added to the Revenue and Taxation Code, to read:

60201.4. On or before January 1, 2018, each person subject to the storage tax imposed under Section 60050.2
shall prepare and file with the board, in a form prescribed by the board, a return showing the total number of
gallons of tax-paid diesel fuel owned by the person on November 1, 2017, the amount of the storage tax, and
any other information that the board deems necessary for the proper administration of this part. The return shall
be accompanied by a remittance payable to the board in the amount of tax due.

SEC. 35. Article 2.5 (commencing with Section 800) is added to Chapter 4 of Division 1 of the Streets and
Highways Code, to read:

Article 2.5. Advance Mitigation Program

800. (a) The Advance Mitigation Program is hereby created to enhance communications between the department
and stakeholders to protect natural resources through project mitigation, to meet or exceed applicable
environmental requirements, to accelerate project delivery, and to fully mitigate environmental impacts from
transportation infrastructure projects. The department shall consult on all activities pursuant to this article with
the Department of Fish and Wildlife, including activities pursuant to Chapter 9 (commencing with Section 1850)
of Division 2 of the Fish and Game Code.

(b) Commencing with the 2017-18 fiscal year, and for a period of four years, the department shall set aside no
less than thirty million dollars ($30,000,000) annually for the Advance Mitigation Program from the annual
appropriations for the State Transportation Improvement Program and the State Highway Operation and
Protection Program for the planning and implementation of projects in the Advanced Mitigation Program.

(c) The annual Budget Act and subsequent legislation may establish additional provisions and requirements for
the program.

SEC. 36. Chapter 2 (commencing with Section 2030) is added to Division 3 of the Streets and Highways Code,
to read:

CHAPTER 2. Road Maintenance and Rehabilitation Program

2030. (a) The Road Maintenance and Rehabilitation Program is hereby created to address deferred maintenance
on the state highway system and the local street and road system. Funds made available by the program shall
be prioritized for expenditure on basic road maintenance and road rehabilitation projects, and on critical safety
projects.

(b) (1) Funds made available by the program shall be used for projects that include, but are not limited to, the
following:

(A) Road maintenance and rehabilitation.
(B) Safety projects.
(C) Railroad grade separations.

(D) Complete street components, including active transportation purposes, pedestrian and bicycle safety
projects, transit facilities, and drainage and stormwater capture projects in conjunction with any other allowable
project.
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(E) Traffic control devices.

(2) Funds made available by the program may also be used to satisfy a match requirement in order to obtain
state or federal funds for projects authorized by this subdivision.

(c) To the extent possible and cost effective, and where feasible, the department and cities and counties
receiving funds under the program shall use advanced technologies and material recycling techniques that
reduce the cost of maintaining and rehabilitating the streets and highways, and that exhibit reduced levels of
greenhouse gas emissions through material choice and construction method.

(d) To the extent possible and cost effective, and where feasible, the department and cities and counties
receiving funds under the program shall use advanced technologies and communications systems in
transportation infrastructure that recognize and accommodate advanced automotive technologies that may
include, but are not necessarily limited to, charging or fueling opportunities for zero-emission vehicles, and
provision of infrastructure-to-vehicle communications for transitional or full autonomous vehicle systems.

(e) To the extent deemed cost effective, and where feasible, in the context of both the project scope and the risk
level for the asset due to global climate change, the department and cities and counties receiving funds under
the program shall include features in the projects funded by the program to better adapt the asset to withstand
the negative effects of climate change and make the asset more resilient to impacts such as fires, floods, and
sea level rise.

(f) To the extent beneficial, cost effective, and practicable in the context of facility type, right-of-way, project
scope, and quality of nearby alternative facilities, and where feasible, the department and cities and counties
receiving funds under the program shall incorporate complete street elements into projects funded by the
program, including, but not limited to, elements that improve the quality of bicycle and pedestrian facilities and
that improve safety for all users of transportation facilities.

(g) For purposes of funds directed to the State Highway Operation and Protection Program, the guidelines and
reporting provisions shall be consistent with Section 14526.5 of the Government Code.

(h) Guidelines adopted by the commission to facilitate the allocation of funds in the account shall be exempt
from the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of
Title 2 of the Government Code).

2031. The following revenues shall be deposited in the Road Maintenance and Rehabilitation Account, which is
hereby created in the State Transportation Fund:

(a) Notwithstanding subdivision (b) of Section 2103 and pursuant to subdivision (a) of Section 2103.1, the
portion of the revenues in the Highway Users Tax Account attributable to the increases in the motor vehicle fuel
excise tax pursuant to subdivision (c) of Section 7360 of the Revenue and Taxation Code, as adjusted pursuant
to subdivision (d) of that section.

(b) The revenues from the portion of the transportation improvement fee pursuant to subdivision (c) of Section
11053 of the Revenue and Taxation Code.

(c) The revenues from the increase in the vehicle registration fee pursuant to Section 9250.6 of the Vehicle
Code, as adjusted pursuant to subdivision (b) of that section.

(d) Notwithstanding subdivision (b) of Section 2103 and pursuant to paragraph (2) of subdivision (b) of Section
2103.1, one-half of the revenues attributable to the increase in the diesel fuel excise tax pursuant to
subdivisions (b) and (c) of Section 60050 of the Revenue and Taxation Code.

(e) Any other revenues designated for the program.

2031.5. For each fiscal year, the annual Budget Act shall contain an appropriation from the Road Maintenance and
Rehabilitation Account for the costs of administering this chapter.

2032. (a) (1) After deducting the amounts appropriated in the annual Budget Act, as provided in Section 2031.5,
two hundred million dollars ($200,000,000) of the remaining revenues deposited in the Road Maintenance and
Rehabilitation Account shall be set aside annually for counties that have sought and received voter approval of
taxes or that have imposed fees, including uniform developer fees as defined by subdivision (b) of Section
8879.67 of the Government Code, which taxes or fees are dedicated solely to transportation improvements. The
Controller shall each month set aside one-twelfth of this amount, to accumulate a total of two hundred million
dollars ($200,000,000) in each fiscal year.

(2) Eligible projects under this subdivision shall include, but not are limited to, sound walls for a freeway that
was built prior to 1987 without sound walls and with or without high occupancy vehicle lanes if the completion of
the sound walls has been deferred due to lack of available funding for at least 20 years and a noise barrier scope
summary report has been completed within the last 20 years.

(3) Notwithstanding Section 13340 of the Government Code, the funds available under this subdivision in each
fiscal year are hereby continuously appropriated for allocation to each eligible county and each city in the county
for road maintenance and rehabilitation purposes pursuant to Section 2033.
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(b) After deducting the amounts appropriated in the annual Budget Act pursuant to Section 2031.5 and the
amount allocated in subdivision (a), beginning in the 2017-18 fiscal year, one hundred million dollars
($100,000,000) of the remaining revenues shall be available annually for expenditure, upon appropriation by the
Legislature, on the Active Transportation Program created pursuant to Chapter 8 (commencing with Section
2380) of Division 3 to be allocated by the California Transportation Commission pursuant to Section 2381. The
Controller shall each month set aside one-twelfth of this amount, to accumulate a total of one hundred million
dollars ($100,000,000) in each fiscal year.

(c) After deducting the amounts appropriated in the annual Budget Act pursuant to Section 2031.5 and the
amounts allocated in subdivisions (a) and (b), beginning in the 2017-18 fiscal year, four hundred million dollars
($400,000,000) of the remaining revenues shall be available annually for expenditure, upon appropriation by the
Legislature, by the department for bridge and culvert maintenance and rehabilitation. The Controller shall each
month set aside one-twelfth of this amount, to accumulate a total of four hundred million dollars ($400,000,000)
in each fiscal year.

(d) After deducting the amounts appropriated in the annual Budget Act pursuant to Section 2031.5 and the
amounts allocated in subdivisions (a), (b), and (c), beginning in the 2017-18 fiscal year, twenty-five million
dollars ($25,000,000) of the remaining revenues shall be transferred annually to the State Highway Account for
expenditure, upon appropriation by the Legislature, to supplement the freeway service patrol program. The
Controller shall each month set aside one-twelfth of this amount, to accumulate a total of twenty-five million
dollars ($25,000,000) in each fiscal year.

(e) After deducting the amounts appropriated in the annual Budget Act pursuant to Section 2031.5 and the
amounts allocated in subdivisions (a), (b), (c¢), and (d), in the 2017-18, 2018-19, 2019-20, 2020-21, and
2021-22 fiscal years, from revenues in the Road Maintenance and Rehabilitation Account that are not subject to
Article XIX of the California Constitution, five million dollars ($5,000,000) shall be appropriated in each fiscal
year to the California Workforce Development Board to assist local agencies to implement policies to promote
preapprenticeship training programs to carry out the projects that are funded by the account pursuant to Section
2038. Funds appropriated pursuant to this subdivision in the Budget Act but remaining unexpended at the end of
each applicable fiscal year shall be reappropriated for the same purposes in the following year’s Budget Act, but
all funds appropriated or reappropriated pursuant to this subdivision in the Budget Act shall be liquidated no later
than June 30, 2027.

(f) After deducting the amounts appropriated in the annual Budget Act pursuant to Section 2031.5 and the
amounts allocated in subdivisions (a), (b), (c), (d), and (e), beginning in the 2017-18 fiscal year, twenty-five
million dollars ($25,000,000) of the remaining revenues shall be available annually for expenditure, upon
appropriation by the Legislature, by the department for local planning grants, as described in Section 2033.5.
The Controller shall each month set aside one-twelfth of this amount, to accumulate a total of twenty-five million
dollars ($25,000,000) in each fiscal year.

(g) After deducting the amounts appropriated in the annual Budget Act pursuant to Section 2031.5 and the
amounts allocated in subdivisions (a), (b), (c), (d), (e), and (f), beginning in the 2017-18 fiscal year and each
fiscal year thereafter, from the remaining revenues, five million dollars ($5,000,000) shall be available, upon
appropriation, to the University of California for the purpose of conducting transportation research and two
million dollars ($2,000,000) shall be available, upon appropriation, to the California State University for the
purpose of conducting transportation research and transportation-related workforce education, training, and
development. Prior to the start of each fiscal year, the Secretary of Transportation and the chairs of the Assembly
Committee on Transportation and the Senate Committee on Transportation and Housing may set out a
recommended priority list of research components to be addressed in the upcoming fiscal year.

(h) Notwithstanding Section 13340 of the Government Code, the balance of the revenues deposited in the Road
Maintenance and Rehabilitation Account are hereby continuously appropriated as follows:

(1) Fifty percent for allocation to the department for maintenance of the state highway system or for purposes of
the state highway operation and protection program.

(2) Fifty percent for apportionment to cities and counties by the Controller pursuant to the formula in clauses (i)
and (ii) of subparagraph (C) of paragraph (3) of subdivision (a) of Section 2103 for the purposes authorized by
this chapter.

2032.5. (a) It is the intent of the Legislature that the Department of Transportation and local governments are
held accountable for the efficient investment of public funds to maintain the public highways, streets, and roads,
and are accountable to the people through performance goals that are tracked and reported.

(b) The department shall annually report to the commission relative to the expenditures made with funds
received pursuant to subdivision (c) of, and paragraph (1) of subdivision (g) of, Section 2032, and the progress
made and achievement of the performance goals outlined in subdivision (n) of Section 1 of the act adding this
section.

(c) For each fiscal year in which the department receives an allocation of funds described in subdivision (b), the
department shall submit documentation to the commission that includes a description and the location of each
completed project, the amount of funds expended on the project, the completion date, and the project’s
estimated useful life. Annually, the commission shall evaluate the effectiveness of the department in reducing
deferred maintenance and improving road conditions on the state highway system, as demonstrated by the
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progress made by the goals set forth in subdivision (n) of Section 1 of the act enacting this section. The
commission may make recommendations for improvement and may withhold future project allocations if it
determines program funds are not being appropriately spent. The commission shall annually include any findings
in its annual report to the Legislature pursuant to Section 14535 of the Government Code.

(d) The department shall implement efficiency measures with the goal to generate at least one hundred million
dollars ($100,000,000) per year in savings to invest in maintenance and rehabilitation of the state highway
system. These savings shall be reported to the commission.

2033. (a) On or before January 1, 2018, the commission, in cooperation with the department, transportation
planning agencies, county transportation commissions, and other local agencies, shall develop guidelines for the
allocation of funds pursuant to subdivision (a) of Section 2032.

(b) The guidelines shall be the complete and full statement of the policy, standards, and criteria that the
commission intends to use to determine how these funds will be allocated.

(c) The commission may amend the adopted guidelines after conducting at least one public hearing.

2033.5. The department, from funds made available pursuant to subdivision (f) of Section 2032, shall allocate
local planning grants to encourage local and regional planning that furthers state goals, including, but not limited
to, the goals and best practices cited in the regional transportation guidelines adopted by the commission
pursuant to Sections 14522 to 14522.3, inclusive, of the Government Code. The department shall develop a
grant guide and shall consult with the State Air Resources Board, the Governor’s Office of Planning and Research,
and the Department of Housing and Community Development in the development of the grant guide, and shall
provide status reports as it administers these funds. The grant guide shall be exempt from the Administrative
Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code).

2034. (a) (1) Prior to receiving an apportionment of funds under the program pursuant to paragraph (2) of
subdivision (h) of Section 2032 from the Controlier in a fiscal year, an eligible city or county shall submit to the
commission a list of projects proposed to be funded with these funds pursuant to an adopted city or county
budget. All projects proposed to receive funding shall be included in a city or county budget that is adopted by
the applicable city council or county board of supervisors at a regular public meeting. The list of projects
proposed to be funded with these funds shall include a description and the location of each proposed project, a
proposed schedule for the project’s completion, and the estimated useful life of the improvement. The project list
shall not limit the flexibility of an eligible city or county to fund projects in accordance with local needs and
priorities so long as the projects are consistent with subdivision (b) of Section 2030.

(2) The commission shall report to the Controller the cities and counties that have submitted a list of projects as
described in this subdivision and that are therefore eligible to receive an apportionment of funds under the
program for the applicable fiscal year. The Controller, upon receipt of the report, shall apportion funds to eligible
cities and counties.

(b) For each fiscal year, each city or county receiving an apportionment of funds shall, upon expending program
funds, submit documentation to the commission that includes a description and location of each completed
project, the amount of funds expended on the project, the completion date, and the estimated useful life of the
improvement.

2036. (a) Cities and counties shall maintain their existing commitment of local funds for street, road, and
highway purposes in order to remain eligible for an allocation or apportionment of funds pursuant to Section
2032.

(b) In order to receive an allocation or apportionment pursuant to Section 2032, the city or county shall annually
expend from its general fund for street, road, and highway purposes an amount not less than the annual average
of its expenditures from its general fund during the 2009-10, 2010-11, and 2011-12 fiscal years, as reported to
the Controller pursuant to Section 2151. For purposes of this subdivision, in calculating a city’s or county’s
annual general fund expenditures and its average general fund expenditures for the 2009-10, 2010-11, and
2011-12 fiscal years, any unrestricted funds that the city or county may expend at its discretion, including
vehicle in-lieu tax revenues and revenues from fines and forfeitures, expended for street, road, and highway
purposes shall be considered expenditures from the general fund. One-time allocations that have been expended
for street and highway purposes, but which may not be available on an ongoing basis, including revenue
provided under the Teeter Plan Bond Law of 1994 (Chapter 6.6 (commencing with Section 54773) of Part 1 of
Division 2 of Title 5 of the Government Code), may not be considered when calculating a city’s or county’s annual
general fund expenditures.

(c) For any city incorporated after July 1, 2009, the Controller shall calculate an annual average expenditure for
the period between July 1, 2009, and December 31, 2015, inclusive, that the city was incorporated.

(d) For purposes of subdivision (b), the Controlier may request fiscal data from cities and counties in addition to
data provided pursuant to Section 2151, for the 2009-10, 2010-11, and 2011-12 fiscal years. Each city and
county shall furnish the data to the Controller not later than 120 days after receiving the request. The Controller
may withhold payment to cities and counties that do not comply with the request for information or that provide
incomplete data.
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(e) The Controller may perform audits to ensure compliance with subdivision (b) when deemed necessary. Any
city or county that has not complied with subdivision (b) shall reimburse the state for the funds it received
during that fiscal year. Any funds withheld or returned as a result of a failure to comply with subdivision (b) shall
be reapportioned to the other counties and cities whose expenditures are in compliance.

(f) If a city or county fails to comply with the requirements of subdivision (b) in a particular fiscal year, the city
or county may expend during that fiscal year and the following fiscal year a total amount that is not less than the
total amount required to be expended for those fiscal years for purposes of complying with subdivision (b).

2037. A city or county may spend its apportionment of funds under the program on transportation priorities other
than those allowable pursuant to this chapter if the city’s or county’s average Pavement Condition Index meets
or exceeds 80.

2038. The California Workforce Development Board shall develop guidelines for public agencies receiving Road
Maintenance and Rehabilitation Account funds to participate in, invest in, or partner with, new or existing
preapprenticeship training programs established pursuant to subdivision (e) of Section 14230 of the
Unemployment Insurance Code. The department and local agencies that receive Road Maintenance and
Rehabilitation Account funds pursuant to this chapter shall, not later than July 1, 2023, follow the guidelines set
forth by the board. The board shall also establish a preapprenticeship development and training grant program,
beginning January 1, 2019, pursuant to subdivision (e) of Section 14230 of the Unemployment Insurance Code.
Local public agencies that receive Road Maintenance and Rehabilitation Account funds pursuant to this chapter
are eligible to compete for such grants and may apply in partnership with other agencies and entities, including
those with existing preapprenticeship programs. Successful grant applicants shall, to the extent feasible:

(a) Follow the multicraft core curriculum implemented by the State Department of Education for its pilot project
with the California Partnership Academies and by the California Workforce Development Board and local boards.

(b) Include a plan for outreach to and retention of women participants in the preapprenticeship program to help
increase the representation of women in the building and construction trades.

(¢) Include a plan for outreach to and retention of minority participants and underrepresented subgroups in the
preapprenticeship program to help increase their representation in the building and construction trades.

(d) Include a plan for outreach to and retention of disadvantaged youth participants in the preapprenticeship
program to help increase their employment opportunities in the building and construction trades.

(e) Include a plan for outreach to individuals in the local labor market area and to formerly incarcerated
individuals to provide pathways to employment and training.

(f) Coordinate with local state-approved apprenticeship programs, local building trade councils, and to the extent
possible the California Conservation Corps and certified community conservation corps, so individuals who have
completed these programs have a pathway to continued employment.

SEC. 37. Section 2103.1 is added to the Streets and Highways Code, to read:

2103.1. (a) Notwithstanding subdivision (b) of Section 2103, the portion of revenues in the Highway Users Tax
Account attributable to the increases in the motor vehicle fuel excise tax pursuant to subdivision (c) of Section
7360 of the Revenue and Taxation Code, as adjusted pursuant to subdivision (d) of that section, shall be
transferred to the Road Maintenance and Rehabilitation Account pursuant to Section 2031.

(b) Notwithstanding subdivision (b) of Section 2103, the portion of revenues in the Highway Users Tax Account
attributable to the increase in the diesel fuel excise tax pursuant to subdivision (b) of Section 60050 of the
Revenue and Taxation Code, as adjusted pursuant to subdivision (c) of that section, shall be transferred as
follows:

(1) Fifty percent to the Trade Corridors Enhancement Account pursuant to Section 2192.4.
(2) Fifty percent to the Road Maintenance and Rehabilitation Account pursuant to Section 2031.

(c) Notwithstanding subdivision (b) of Section 2103, the portion of the revenues in the Highway Users Tax
Account attributable to the storage taxes imposed pursuant to Sections 7361.2 and 60050.2 of the Revenue and
Taxation Code shall be deposited in the Road Maintenance and Rehabilitation Account created pursuant to
Section 2031.

SEC. 38. Section 2104 of the Streets and Highways Code is amended to read:

2104. Notwithstanding Section 13340 of the Government Code, a sum equal to the net revenue derived from
11.3 percent of the per gallon tax under the Motor Vehicle Fuel License Tax Law (Part 2 (commencing with
Section 7301) of Division 2), 1.80 cents ($0.0180) under the Use Fuel Tax Law (Part 3 (commencing with Section
8601) of Division 2), and 11.5 percent of the per gallon tax under the Diesel Fuel Tax Law (Part 31 (commencing
with Section 60001) of Division 2) of the Revenue and Taxation Code, shall be apportioned among the counties,
as follows:

(a) Each county shall be paid one thousand six hundred sixty-seven dollars ($1,667) during each calendar
month, which amount shall be expended exclusively for engineering costs and administrative expenses with
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respect to county roads.

(b) A sum equal to the total of all reimbursable snow removal or snow grooming, or both, costs filed pursuant to
subdivision (d) of Section 2152, or seven million dollars ($7,000,000), whichever is less, shall be apportioned in
12 approximately equal monthly apportionments for snow removal or show grooming, or both, on county roads,
as provided in Section 2110.

(c) A sum equal to five hundred thousand dollars ($500,000) shall be apportioned in 12 approximately equal
monthly apportionments, as provided in Section 2110.5.

(d) (1) Seventy-five percent of the funds payable under this section shall be apportioned among the counties
monthly in the respective proportions that the number of fee-paid and exempt vehicles which are registered in
each county bears to the total number of fee-paid and exempt vehicles registered in the state.

(2) For purposes of apportionment under this subdivision, the Department of Motor Vehicles shall, as soon as
possible after the last day of each calendar month, furnish to the Controller a verified statement showing the
number of fee-paid and exempt vehicles which are registered in each county and in the state as of the last day
of each calendar month as reflected by the records of the Department of Motor Vehicles.

(e) Of the remaining money payable, there shall be paid to each eligible county an amount that is computed
monthly as follows: The number of miles of maintained county roads in each county shall be multiplied by sixty
dollars ($60); from the resultant amount, there shall be deducted the amount received by each county under
subdivision (d) and the remainder, if any, shall be paid to each county.

(f) The remaining money payable, after the foregoing apportionments, shall be apportioned among the counties
in the same proportion as the money referred to in subdivision (d).

(g) (1) Transfers of revenues from the Highway Users Tax Account to counties pursuant to this section collected
during the months of March, April, May, June, and July of 2008, shall be made with the transfer of August 2008
revenues in September of 2008. This suspension shall not apply to a county with a population of less than
40,000.

(2) For the purpose of meeting the cash obligations associated with ongoing budgeted costs, a county may make
use of any cash balance in its county road fund, including that resulting from the receipt of funds pursuant to the
Highway Safety, Traffic Reduction, Air Quality, and Port Security Bond Act of 2006 (Chapter 12.49 (commencing
with Section 8879.20) of Division 1 of Title 2 of the Government Code (hereafter bond act)) for local streets and
roads maintenance, during the period of this suspension, without the use of this cash being reflected as an
expenditure of bond act funds, provided the cash is replaced once this suspension is repaid in September of
2008. Counties may accrue the revenue received in September 2008 as repayment of these suspensions for the
months of April, May, and June of 2008 back to the 2007-08 fiscal year. Nothing in this paragraph shall change
the fact that expenditures must be accrued and reflected from the appropriate funding sources for which the
moneys were received and meet all the requirements of those funding sources.

(h) (1) The transfer of revenues from the Highway Users Tax Account to counties pursuant to this section that
are collected during the months of January, February, and March 2009, shall be made with the transfer of April
2009 revenues in May 2009.

(2) For the purpose of meeting the cash obligations associated with ongoing budgeted costs, a county may make
use of any cash balance in its county road fund, including that resulting from the receipt of funds pursuant to the
Highway Safety, Traffic Reduction, Air Quality, and Port Security Bond Act of 2006 (Chapter 12.49 (commencing
with Section 8879.20) of Division 1 of Title 2 of the Government Code (bond act)) for local streets and roads
maintenance during the period of this suspension, provided the cash is replaced once this suspension is repaid in
May of 2009.

(3) This subdivision shall not affect any requirement that an expenditure is required to be accrued and reflected
from the appropriate funding source for which the money was received and to meet all the requirements of its
funding source.

SEC. 39. Section 2105 of the Streets and Highways Code is amended to read:

2105. Notwithstanding Section 13340 of the Government Code, in addition to the apportionments prescribed by
Sections 2104, 2106, and 2107, from the revenues derived from a per gallon tax imposed pursuant to Section
7360 of the Revenue and Taxation Code, and a per gallon tax imposed pursuant to Sections 8651, 8651.5, and
8651.6 of the Revenue and Taxation Code, and a per gallon tax imposed pursuant to Sections 60050 and 60115
of the Revenue and Taxation Code, the following apportionments shall be made:

(a) A sum equal to 5.8 percent of the per gallon tax under Section 7360 of the Revenue and Taxation Code, 11.5
percent of any per gallon tax in excess of nine cents ($0.09) per gallon under Sections 8651, 8651.5, and
8651.6 of the Revenue and Taxation Code, and 6.5 percent of the per gallon tax under Sections 60050 and
60115 of the Revenue and Taxation Code, shall be apportioned among the counties, including a city and county.

The amount of apportionment to each county, including a city and county, during a fiscal year shall be calculated
as follows:

(1) One million dollars ($1,000,000) for apportionment to all counties, including a city and county, in proportion
to each county’s receipts during the prior fiscal year under Sections 2104 and 2106.
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(2) One million dollars ($1,000,000) for apportionment to all counties, including a city and county, as follows:

(A) Seventy-five percent in the proportion that the number of fee-paid and exempt vehicles which are registered
in the county bears to the number of fee-paid and exempt vehicles registered in the state.

(B) Twenty-five percent in the proportion that the number of miles of maintained county roads in the county
bears to the miles of maintained county roads in the state.

(3) For each county, determine its factor which is the higher amount calculated pursuant to paragraph (1) or (2)
divided by the sum of the higher amounts for all of the counties.

(4) The amount to be apportioned to each county is equal to its factor multiplied by the amount available for
apportionment.

(b) A sum equal to 5.8 percent of the per gallon tax under Section 7360 of the Revenue and Taxation Code, 11.5
percent of any per gallon tax in excess of nine cents ($0.09) per gallon under Sections 8651, 8651.5, and
8651.6 of the Revenue and Taxation Code, and 6.5 percent of the per gallon tax under Sections 60050 and
60115 of the Revenue and Taxation Code, shall be apportioned to cities, including a city and county, in the
proportion that the total population of the city bears to the total population of all the cities in the state.

(¢) (1) Transfers of revenues from the Highway Users Tax Account to counties or cities pursuant to this section
collected during the months of March, April, May, June, and July of 2008, shall be made with the transfer of
August 2008 revenues in September of 2008. This suspension shall not apply to a county with a population of
less than 40,000.

(2) For the purpose of meeting the cash obligations associated with ongoing budgeted costs, a city or county
may make use of any cash balance in the city account that is designated for the receipt of state funds allocated
for local streets and roads or the county road fund, including that resulting from the receipt of funds pursuant to
the Highway Safety, Traffic Reduction, Air Quality, and Port Security Bond Act of 2006 (Chapter 12.49
(commencing with Section 8879.20) of Division 1 of Title 2 of the Government Code (hereafter bond act)) for
local streets and roads maintenance, during the period of this suspension, without the use of this cash being
reflected as an expenditure of bond act funds, provided the cash is replaced once this suspension is repaid in
September of 2008. Counties and cities may accrue the revenue received in September 2008 as repayment of
these suspensions for the months of April, May, and June of 2008 back to the 2007-08 fiscal year. Nothing in this
paragraph shall change the fact that expenditures must be accrued and reflected from the appropriate funding
sources for which the moneys were received and meet all the requirements of those funding sources.

(d) (1) The transfer of revenues from the Highway Users Tax Account to counties or cities pursuant to this
section collected during the months of January, February, and March 2009 shall be made with the transfer of
April 2009 revenues in May 2009.

(2) For the purpose of meeting the cash obligations associated with ongoing budgeted costs, a city or county
may make use of any cash balance in the city account that is designated for the receipt of state funds allocated
for local streets and roads or the county road fund, including that resulting from the receipt of funds pursuant to
the Highway Safety, Traffic Reduction, Air Quality, and Port Security Bond Act of 2006 (Chapter 12.49
(commencing with Section 8879.20) of Division 1 of Title 2 of the Government Code (bond act)) for local streets
and roads maintenance, during the period of this suspension, and the use of this cash shall not be considered as
an expenditure of bond act funds, if the cash is replaced when the payments that are suspended pursuant to this
subdivision are repaid in May 2009.

(3) This subdivision shall not affect any requirement that an expenditure is required to be accrued and reflected
from the appropriate funding source for which the money was received and to meet all the requirements of its
funding source.

SEC. 40. Section 2106 of the Streets and Highways Code is amended to read:

2106. Notwithstanding Section 13340 of the Government Code, a sum equal to the net revenue derived from 5.3
percent of the per gallon tax under the Motor Vehicle Fuel License Tax Law (Part 2 (commencing with Section
7301) of Division 2 of the Revenue and Taxation Code) shall be apportioned monthly from the Highway Users Tax
Account in the Transportation Tax Fund among the counties and cities as follows:

(a) Four hundred dollars ($400) per month shall be apportioned to each city and city and county and eight
hundred dollars ($800) per month shall be apportioned to each county and city and county.

(b) On the last day of each month, the sum of six hundred thousand dollars ($600,000) shall be transferred to
the State Highway Account in the State Transportation Fund for the Active Transportation Program pursuant to
Chapter 8 (commencing with Section 2380). For each month in the 2013-14 fiscal year that has passed prior to
the enactment of the bill adding this sentence, six hundred thousand dollars ($600,000) shall be immediately
transferred from the Bicycle Transportation Account to the State Highway Account in the State Transportation
Fund for the Active Transportation Program, less any amount already expended for that program from the Bicycle
Transportation Account during the 2013-14 fiscal year.

(c) The balance shall be apportioned, as follows:

(1) A base sum shall be computed for each county by using the same proportions of fee-paid and exempt
vehicles as are established for purposes of apportionment of funds under subdivision (d) of Section 2104.
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(2) For each county, the percentage of the total assessed valuation of tangible property subject to local tax levies
within the county which is represented by the assessed valuation of tangible property outside the incorporated
cities of the county shall be applied to its base sum, and the resulting amount shall be apportioned to the county.
The assessed valuation of taxable tangible property, for purposes of this computation, shall be that most recently
used for countywide tax levies as reported to the Controller by the State Board of Equalization. If an
incorporation or annexation is legally completed following the base sum computation, the new city’s assessed
valuation shall be deducted from the county’s assessed valuation, the estimate of which may be provided by the
State Board of Equalization.

(3) The difference between the base sum for each county and the amount apportioned to the county shall be
apportioned to the cities of that county in the proportion that the population of each city bears to the total
population of all the cities in the county. Populations used for determining apportionment of money under Section
2107 are to be used for purposes of this section.

(d) (1) Transfers of revenues from the Highway Users Tax Account to counties or cities pursuant to this section
collected during the months of March, April, May, June, and July of 2008, shall be made with the transfer of
August 2008 revenues in September of 2008. This suspension shall not apply to a county with a population of
less than 40,000.

(2) For the purpose of meeting the cash obligations associated with ongoing budgeted costs, a city or county
may make use of any cash balance in the city account that is designated for the receipt of state funds allocated
for local streets and roads or the county road fund, including that resulting from the receipt of funds pursuant to
the Highway Safety, Traffic Reduction, Air Quality, and Port Security Bond Act of 2006 (Chapter 12.49
(commencing with Section 8879.20) of Division 1 of Title 2 of the Government Code (hereafter bond act)) for
local streets and roads maintenance, during the period of this suspension, without the use of this cash being
reflected as an expenditure of bond act funds, provided the cash is replaced once this suspension is repaid in
September of 2008. Counties and cities may accrue the revenue received in September 2008 as repayment of
these suspensions for the months of April, May, and June of 2008 back to the 2007-08 fiscal year. Nothing in this
paragraph shall change the fact that expenditures must be accrued and reflected from the appropriate funding
sources for which the moneys were received and meet all the requirements of those funding sources.

(e) (1) The transfer of revenues from the Highway Users Tax Account to counties or cities pursuant to this
section collected during the months of January, February, and March 2009, shall be made with the transfer of
April 2009 revenues in May 2009.

(2) For the purpose of meeting the cash obligations associated with ongoing budgeted costs, a city or county
may make use of any cash balance in the city account that is designated for the receipt of state funds allocated
for local streets and roads or the county road fund, including that resulting from the receipt of funds pursuant to
the Highway Safety, Traffic Reduction, Air Quality, and Port Security Bond Act of 2006 (Chapter 12.49
(commencing with Section 8879.20) of Division 1 of Title 2 of the Government Code (bond act)) for local streets
and roads maintenance, during the period of this suspension, and the use of this cash shall not be considered as
an expenditure of bond act funds, if the cash is replaced when the payments that are suspended pursuant to this
subdivision are repaid in May 2009.

(3) This subdivision shall not affect any requirement that an expenditure is required to be accrued and reflected
from the appropriate funding source for which the money was received and to meet all the requirements of its
funding source.

SEC. 41. Section 2107 of the Streets and Highways Code is amended to read:

2107. (a) Notwithstanding Section 13340 of the Government Code, a sum equal to the net revenues derived from
7.3 percent of the per gallon tax under the Motor Vehicle Fuel License Tax Law (Part 2 (commencing with Section
7301) of Division 2), 2.59 cents ($0.0259) under the Use Fuel Tax Law (Part 3 (commencing with Section 8601)
of Division 2), and 11.5 percent under the Diesel Fuel Tax Law (Part 31 (commencing with Section 60001) of
Division 2) of the Revenue and Taxation Code, shall be apportioned monthly to the cities and cities and counties
of this state from the Highway Users Tax Account in the Transportation Tax Fund as provided in this section.

(b) From the sum determined pursuant to subdivision (a), the Controller shall allocate annually to each city that
has filed a report containing the information prescribed by subdivision (c) of Section 2152, and that had
expenditures in excess of five thousand dollars ($5,000) during the preceding fiscal year for snow removal, an
amount equal to one-half of the amount of its expenditures for snow removal in excess of five thousand dollars
($5,000) during that fiscal year.

(c) The balance of the sum determined pursuant to subdivision (a) from the Highway Users Tax Account shall be
allocated to each city, including city and county, in the proportion that the total population of the city bears to
the total population of all the cities in this state.

(d) (1) For the purpose of this section, except as otherwise provided in paragraph (2), the population in each city
is the population determined for that city in the manner specified in Section 11005.3 of the Revenue and
Taxation Code.

(2) Commencing with the ninth fiscal year of a city described in subdivision (a) of Section 11005.3 of the
Revenue and Taxation Code, the sixth fiscal year of a city described in subdivision (b) of Section 11005.3 of the
Revenue and Taxation Code, and the 61st month of the city described in subdivision (c) of Section 11005.3 of
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the Revenue and Taxation Code, the population in each city is the actual population of that city, as defined in
subdivision (e) of Section 11005.3 of the Revenue and Taxation Code.

(e) (1) Transfers of revenues from the Highway Users Tax Account to cities pursuant to this section collected
during the months of March, April, May, June, and July of 2008, shall be made with the transfer of August 2008
revenues in September of 2008.

(2) For the purpose of meeting the cash obligations associated with ongoing budgeted costs, a city may make
use of any cash balance in the city account that is designated for the receipt of state funds allocated for local
streets and roads, including that resulting from the receipt of funds pursuant to the Highway Safety, Traffic
Reduction, Air Quality, and Port Security Bond Act of 2006 (Chapter 12.49 (commencing with Section 8879.20)
of Division 1 of Title 2 of the Government Code (hereafter bond act)) for local streets and roads maintenance,
during the period of this suspension, without the use of this cash being reflected as an expenditure of bond act
funds, provided the cash is replaced once this suspension is repaid in September of 2008. Cities may accrue the
revenue received in September 2008 as repayment of these suspensions for the months of April, May, and June
of 2008 back to the 2007-08 fiscal year. Nothing in this paragraph shall change the fact that expenditures must
be accrued and reflected from the appropriate funding sources for which the moneys were received and meet all
the requirements of those funding sources.

(f) (1) A transfer of revenues from the Highway Users Tax Account to cities pursuant to this section collected
during the months of January, February, and March 2009, shall be made with the transfer of April 2009 revenues
in May 2009.

(2) For the purpose of meeting the cash obligations associated with ongoing budgeted costs, a city may make
use of any cash balance in the city account that is designated for the receipt of state funds allocated for local
streets and roads, including that resulting from the receipt of funds pursuant to the Highway Safety, Traffic
Reduction, Air Quality, and Port Security Bond Act of 2006 (Chapter 12.49 (commencing with Section 8879.20)
of Division 1 of Title 2 of the Government Code (bond act)) for local streets and roads maintenance, during the
period of this suspension, and the use of this cash shall not be reflected as an expenditure of bond act funds, if
the cash is replaced once this suspension is repaid in May 2009.

(3) This subdivision shall not affect any requirement that an expenditure is required to be accrued and reflected
from the appropriate funding sources for which the moneys were received and to meet all the requirements of
those funding sources.

SEC. 42. Section 2192.4 is added to the Streets and Highways Code, to read:

2192.4. The Trade Corridor Enhancement Account is hereby created in the State Transportation Fund to receive
funds from subdivision (b) of Section 60050 of the Revenue and Taxation Code, as adjusted. Funds in the
account shall be available for expenditure upon appropriation by the Legislature for corridor-based freight
projects nominated by local agencies and the state.

SEC. 43. The Legislature finds and declares all of the following:

(a) Californians know congestion. For decades, California has been home to five or six of the nation’s most
congested travel corridors, which are located in Los Angeles, the San Francisco-Oakland-San Jose Bay Area, the
Inland Empire, San Diego, and increasingly, in the central valley. While congestion is a vexing challenge in a
state that is home to nearly 40 million people and that adds nearly a half-million people each year, regions and
localities are finding new ways to address congestion in highly traveled corridors by undertaking long-term,
comprehensive, and multimodal approaches that seek to reduce congestion by expanding travel choices,
improving the quality of life, and preserving the local community character within the corridor.

(b) Examples of this more comprehensive approach to improving congestion in highly traveled corridors include,
but are not limited to, programs in the following regions:

(1) The North Coast Corridor improvements along Route 5 and the parallel rail corridor in the County of San
Diego.

(2) The Route 91 and Metrolink rail corridor improvements in the County of Riverside.
(3) Emerging solutions for the Route 101 and Caltrain corridor connecting Silicon Valley with San Francisco.

(4) Multimodal approaches for the Route 101 and SMART rail corridor between the Counties of Marin and
Sonoma.

(5) Comprehensive solutions for the Route 405 Corridor in the County of Los Angeles.

(c) The state recognizes the benefits to mobility, quality of life, and the environment through comprehensive,
multimodal proposals that address mobility, community, and environmental challenges along highly traveled
corridors. Therefore, the Solutions for Congested Corridors Program is being created to support collaborative and
comprehensive proposals to address these challenges.

SEC. 44. Chapter 8.5 (commencing with Section 2390) is added to Division 3 of the Streets and Highways Code,
to read:

CHAPTER 8.5. Congested Corridors
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2390. The Solutions for Congested Corridors Program is hereby created.

2391. Pursuant to subdivision (b) of Section 11053 of the Revenue and Taxation Code, two hundred fifty million
dollars ($250,000,000) in the State Highway Account shall be available for appropriation to the Department of
Transportation in each annual Budget Act for the Solutions for Congested Corridors Program. Funds made
available for the program shall be allocated by the California Transportation Commission to projects designed to
achieve a balanced set of transportation, environmental, and community access improvements within highly
congested travel corridors throughout the state. Funding shall be available for projects that make specific
performance improvements and are part of a comprehensive corridor plan designed to reduce congestion in
highly traveled corridors by providing more transportation choices for residents, commuters, and visitors to the
area of the corridor while preserving the character of the local community and creating opportunities for
neighborhood enhancement projects. In order to mitigate increases in vehicle miles traveled, greenhouse gases,
and air pollution, highway lane capacity-increasing projects funded by this program shall be limited to high-
occupancy vehicle lanes, managed lanes as defined in Section 14106 of the Government Code, and other non-
general purpose lane improvements primarily designed to improve safety for all modes of travel, such as
auxiliary lanes, truck climbing lanes, or dedicated bicycle lanes. Project elements within the corridor plans may
include improvements to state highways, local streets and roads, public transit facilities, bicycle and pedestrian
facilities, and restoration or preservation work that protects critical local habitat or open space.

2392. A regional transportation planning agency or county transportation commission or authority responsible for
preparing a regional transportation improvement plan under Section 14527 of the Government Code or the
department may nominate projects for funding through the program that are consistent with the policy
objectives of the program as set forth in this chapter. The commission shall allocate no more than one-half of the
funds available each year to projects nominated exclusively by the department. Preference shall be given to
corridor plans that demonstrate that the plans and the specific project improvements to be undertaken are the
result of collaboration between the department and local or regional partners that reflect a comprehensive
approach to addressing congestion and quality-of-life issues within the affected corridor through investment in
transportation and related environmental solutions. Collaboration between the partners may be demonstrated by
a project being jointly nominated by both the regional agency and the department.

2393. A project nomination shall include documentation regarding the guantitative and qualitative measures
validating the project’s consistency with the policy objectives of the program as set forth in this chapter. In
addition to being included in a corridor plan, a nominated project shall also be included in the region’s regional
transportation plan. Projects within the boundaries of a metropolitan planning organization must be included in
an adopted regional transportation plan that includes a sustainable communities strategy determined by the
State Air Resources Board to achieve the region’s greenhouse gas emissions reduction targets.

2394. The commission shall allocate program funds to projects after reviewing the corridor plans submitted by
the regional agencies or the department and making a determination that a proposed project is consistent with
the objectives of the corridor plan. In addition to making a consistency determination with respect to project
nominations, the commission shall score the proposed projects on the following criteria:

(a) Safety.

(b) Congestion.

(c) Accessibility.

(d) Economic development and job creation and retention.

(e) Furtherance of state and federal ambient air standards and greenhouse gas emissions reduction standards
pursuant to the California Global Warming Solutions Act of 2006 (Division 25.5 (commencing with Section
38550) of the Health and Safety Code) and Senate Bill 375 (Chapter 728 of the Statutes of 2008).

(f) Efficient land use.
(g) Matching funds.

(h) Project deliverability.

2395. The commission shall adopt an initial program of projects to be funded through the initial appropriation for
the program. The initial program may cover a multiyear programming period. Subsequent programs of projects
shall be adopted on a biennial basis consistent with available funds for the program, and may include updates to
programs of projects previously adopted.

2396. The commission, in consultation with the State Air Resources Board, shall develop and adopt guidelines for
the program consistent with the requirements of this chapter. Guidelines adopted by the commission shall be
exempt from the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code). Prior to adopting the guidelines, the commission shall conduct at
least one public hearing in northern California and one public hearing in southern California to review and
provide an opportunity for public comment. The commission shall adopt the final guidelines no sooner than 30
days after the commission provides the proposed guidelines to the Joint Legislative Budget Committee and the
transportation policy committees in the Senate and the Assembly.
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2397. On or before March 1, 2019, and annually thereafter, the commission shall provide project update reports
on the development and implementation of the program described in this chapter in its annual report to the
Legislature prepared pursuant to Section 14535 of the Government Code. A copy of the report shall be provided
to the Joint Legislative Budget Committee and the transportation policy committees of both houses of the
Legislature. The report, at a minimum, shall include information on each project that received funding under the
program, including, but not limited to, all of the following:

(a) A summary describing the overall progress of the project since the initial award.
(b) Expenditures to date for all project phase costs.

(c) A summary of milestones achieved during the prior year and milestones expected to be reached in the
coming year.

(d) An assessment of how the project is meeting the quantitative and qualitative measurements identified in the
project nomination, as outlined in Section 2393.

SEC. 45. Section 4000.15 is added to the Vehicle Code, to read:

4000.15. (a) Effective January 1, 2020, the department shall confirm, prior to the initial registration or the
transfer of ownership and registration of a diesel-fueled vehicle with a gross vehicle weight rating of more than
14,000 pounds, that the vehicle is compliant with, or exempt from, applicable air pollution control technology
requirements pursuant to Division 26 (commencing with Section 39000) of the Health and Safety Code and
regulations of the State Air Resources Board adopted pursuant to that division.

(b) Except as otherwise provided in subdivision (c), for diesel-fueled vehicles subject to Section 43018 of the
Health and Safety Code, as applied to the reduction of emissions of diesel particulate matter, oxides of nitrogen,
and other criteria pollutants from in-use diesel-fueled vehicles, and Section 2025 of Title 13 of the California
Code of Regulations as it read January 1, 2017, or as subsequently amended:

(1) The department shall refuse registration, or renewal or transfer of registration, for a diesel-fueled vehicle
with a gross vehicle weight rating of 14,001 pounds to 26,000 pounds for the following vehicle model years:

(A) Effective January 1, 2020, vehicle model years 2004 and older.
(B) Effective January 1, 2021, vehicle model years 2007 and older.
(C) Effective January 1, 2023, vehicle model years 2010 and older.

(2) The department shall refuse registration, or renewal or transfer of registration, for a diesel-fueled vehicle
with a gross vehicle weight rating of more than 26,000 pounds for the following vehicle model years:

(A) Effective January 1, 2020, vehicle model years 2000 and older.
(B) Effective January 1, 2021, vehicle model years 2005 and older.
(C) Effective January 1, 2022, vehicle model years 2007 and older.
(D) Effective January 1, 2023, vehicle model years 2010 and older.

(c) (1) As determined by the State Air Resources Board, notwithstanding effective dates and vehicle model years
identified in subdivision (b), the department may allow registration, or renewal or transfer of registration, for a
diesel-fueled vehicle that has been reported to the State Air Resources Board, and is using an approved
exemption, or is compliant with applicable air pollution control technology requirements pursuant to Division 26
(commencing with Section 39000) of the Health and Safety Code and regulations of the State Air Resources
Board adopted pursuant to that division, including vehicles equipped with the required model year emissions
equivalent engine or otherwise using an approved compliance option.

(2) The State Air Resources Board shall notify the department of the vehicles allowed to be registered pursuant
to this subdivision.

SEC. 46. Section 4156 of the Vehicle Code is amended to read:

4156. (a) Notwithstanding any other provision of this code, and except as provided in subdivision (b), the
department in its discretion may issue a temporary permit to operate a vehicle when a payment of fees has been
accepted in an amount to be determined by, and paid to the department, by the owner or other person in lawful
possession of the vehicle. The permit shall be subject to the terms and conditions, and shall be valid for the
period of time, that the department shall deem appropriate under the circumstances.

(b) (1) The department shall not issue a temporary permit pursuant to subdivision (a) to operate a vehicle for
which a certificate of compliance is required pursuant to Section 4000.3, and for which that certificate of
compliance has not been issued, unless the department is presented with sufficient evidence, as determined by
the department, that the vehicle has failed its most recent smog check inspection.

(2) Only one temporary permit may be issued pursuant to this subdivision to a vehicle owner in a two-year
period.
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(3) A temporary permit issued pursuant to paragraph (1) is valid for either 60 days after the expiration of the
registration of the vehicle or 60 days after the date that vehicle is removed from nonoperation, whichever is
applicable at the time that the temporary permit is issued.

(4) A temporary permit issued pursuant to paragraph (1) is subject to Section 9257.5.

(c) (1) The department may issue a temporary permit pursuant to subdivision (a) to operate a vehicle for which
registration may be refused pursuant to Section 4000.15.

(2) Only one temporary permit may be issued pursuant to this subdivision for any vehicle, unless otherwise
approved by the State Air Resources Board.

(3) A temporary permit issued pursuant to paragraph (1) is valid for either 90 days after the expiration of the
registration of the vehicle or 90 days after the date that vehicle is removed from nonoperation, whichever is
applicable at the time the temporary permit is issued.

(4) A temporary permit issued pursuant to paragraph (1) is subject to Section 9257.5.
SEC. 47. Section 9250.6 is added to the Vehicle Code, to read:

9250.6. (a) In addition to any other fees specified in this code, or the Revenue and Taxation Code, commencing
July 1, 2020, a road improvement fee of one hundred dollars ($100) shall be paid to the department for
registration or renewal of registration of every zero-emission motor vehicle model year 2020 and later subject to
registration under this code, except those motor vehicles that are expressly exempted under this code from
payment of registration fees.

(b) On January 1, 2021, and every January 1 thereafter, the Department of Motor Vehicles shall adjust the road
improvement fee imposed under subdivision (a) by increasing the fee in an amount equal to the increase in the
California Consumer Price Index for the prior year, except the first adjustment shall cover the prior six months,
as calculated by the Department of Finance, with amounts equal to or greater than fifty cents ($0.50) rounded to
the highest whole dollar. The incremental change shall be added to the associated fee rate for that year.

(c) Any changes to the road improvement fee imposed by subdivision (a) that are enacted by legislation
subsequent to July 1, 2017, shall be deemed to be changes to the base fee rate for purposes of the California
Consumer Price Index calculation and adjustment performed pursuant to subdivision (b).

(d) Revenues from the road improvement fee, after deduction of the department’s administrative costs related to
this section, shall be deposited in the Road Maintenance and Rehabilitation Account created pursuant to Section
2031 of the Streets and Highways Code.

(e) This section does not apply to a commercial motor vehicle subject to Section 9400.1.

(f) The road improvement fee required pursuant to this section does not apply to the initial registration after the
purchase of a new zero-emission motor vehicle.

(g) For purposes of this section, “"zero-emission motor vehicle” means a motor vehicle as described in subdivision
(d) of Section 44258 of the Health and Safety Code, or any other motor vehicle that is able to operate on any
fuel other than gasoline or diesel fuel.

SEC. 48. (a) On or before January 1, 2019, the Institute for Transportation Studies at the University of
California, Davis is requested to prepare and submit to the Governor and the Legislature a report that makes
recommendations on potential methodologies to raise revenue from zero-emission and low-emission vehicle
owners to achieve the state’s transportation electrification, clean air, and climate targets established under law
while also ensuring those vehicle owners pay their fair share of any costs borne by motorists to fund
improvements to the transportation system.

(b) The report shall examine all fees, taxes, and incentives for zero- and low-emission vehicles, and other
vehicles, and shall make recommendations for options that ensure the purchase and ownership of zero- and low-
emission vehicles are properly incentivized to assist in meeting state clean air and climate targets, while also
ensuring appropriate levels of funding for roads and transportation.

(c) The study shall assess annual fees on zero-emission vehicles or other vehicles not otherwise subject to state
fuel excise or use taxes and compare that to the average annual state fuel excise tax assessed on gasoline or
diesel vehicles with equivalent fuel economy.

(d) The Institute shall consult with the State Air Resources Board, the Department of Transportation, the
Department of Motor Vehicles, and the State Board of Equalization in preparing the report.

(e) This report shall be submitted in compliance with Section 9795 of the Government Code.

SEC. 49. Guidelines adopted to implement transportation programs in this act by the California Transportation
Commission, the Department of Transportation, the Transportation Agency, or any other state agency shall be
exempt from the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code).

SEC. 50. This act is an urgency statute necessary for the immediate preservation of the public peace, health, or
safety within the meaning of Article IV of the Constitution and shall go into immediate effect. The facts
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constituting the necessity are:

In order to provide additional funding for road maintenance and rehabilitation purposes as quickly as possible, it
is necessary for this act to take effect immediately.
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OPPORTUNITIES FOR SMALL

AND DIVERSE BUSINESSES AT CALTRANS

ATTACHMENT 12

EEr

Under SB 1, Caltrans will be increasing its outreach and training efforts aimed at helping small businesses
make connections and learn how to navigate contracting with the State. These efforts include:

B Prime Contractor and Subcontractor Training

Includes information regarding how to search for Caltrans'
advertised contracts, bidding processes, Caltrans' construc-
tion contract standards, Caltrans’ Small Business Programs,
documenting work commitments to subcontractors, managing
the performance of work, labor compliance, prompt payment
requirements, substitution processes, reporting requirements,
opportunities for networking with potential primes and subcon-
tractors, and information about Caltrans resources for prime
contractors and subcontractors.

M Disadvantaged Business Enterprise (DBE)
Certification Workshops

Includes information regarding federal eligibility requirements,
the application process, document submittal requirements, on-
site visit, and an overview of DBE program benefits,

B “Meet the Primes" Events

Events bring together prime contractors/consuitants and
subcontractors/subconsultants for information sharing, ques-
tions and answers (Q&A), and networking. A panel of prime
contractors/consultants provide testimonials to an audience
of subcontractors/subconsultants about the type of work
they typically pursue, and the manner in which they source
subcontractors/subconsultants—what they look for, dos and
don'ts, etc:

B Procurement Fairs

Events provide a forum for small businesses to meet face-
to-face with Caltrans buyers and/or contract managers from
various functional areas. Attendees learn about the types of
goods and services Caltrans procures, upcoming procure-
ment opportunities, upcoming statewide contract opportu-
nities, and requirements and procedures for doing business
with Caltrans.

B Pre-Bid/Pre-Proposal Meeting

Pre-bid (construction) and pre-propaosal (professional services)
meetings afford Caltrans an opportunity to communicate project
information to prospective bidders and/or proposers prior to the
bid/proposal due date, Meetings are contract-specific and open to
all interested parties. Meetings include an overview of the project
scope, schedule, and budget; presentations from subject matter
experts relative o the solicitation method and submittal require-
ments; and information regarding contract goals and resources
for sourcing certified Small Business (SB), Disabled Veteran Busi-
ness Enterprise (DVBE), and DBE firms, if applicable. Networking
is encouraged at the conclusion of the presentations.

B “How To Do Business With Caltrans” Events

Includes information about how to search for Caltrans contracting
and procurement opportunities, solicitation methods and process-
es, Caltrans' Small Business Programs, overview of Caltrans’ web
site, role of the District Small Business Liaison, and information
about resources.

B Calmentor

This program pairs established prime consultants, or mentors,
with emerging subconsultants, or protégés, in a structured pairing
relationship that lasts from 12-18 months. A steering committee,
comprised of Caltrans staff and current and/or former Calmen-
tor participants, reviews and approves applications for prospective
mentors and protégés, as well as pairings. Pairings are document-
ed in a formal memorandum of understanding, which includes de-
tails regarding performance metrics and program expectations.

For information on these events or other questions related
to working with Caltrans, please contact the Office of
Business and Economic Opportunity at (916) 324-0449 or
send an email to SmallBusinessAdvocate@dot.ca.gov,
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(2) Existing law requires the Chief of the Division of Apprenticeship Standards and the California Apprenticeship
Council to report annually through the Director of Industrial Relations on the activities of the division and the
council, and further requires that the report include specified information with respect to apprenticeship
programs in this state.

This bill would require the report to include annual demographic data detailing the racial, ethnic, and gender
makeup of participants in construction trade apprenticeship programs.

(3) Existing law requires the Department of Transportation to give public notice of a project by publication, as
specified, but allows the department to comply with this requirement by publishing the notice on its Internet Web
site.

This bill would require the department, if the department publishes the notice on its Internet Web site, to also
publish information regarding notices listed on the department’s Internet Web site in trade papers, newspapers,
or magazines, as appropriate, including those whose primary audience consists of underrepresented groups,
including, but not limited to, women, minorities, LGBT, and disabled veterans, as specified.

(4) The Road Repair and Accountability Act of 2017 requires $5,000,000 of the funds made available by the act
that are not restricted by Article XIX of the California Constitution to be appropriated each fiscal year to the
California Workforce Development Board to assist local agencies to implement policies to promote
preapprenticeship training programs to carry out specified projects funded by the Road Maintenance and
Rehabilitation Account. The act requires the board to also establish a preapprenticeship development and training
grant program, beginning January 1, 2019, and requires a grant recipient to, among other things, include plans
relating to specified outreach activities.

This bill, as a condition of receiving a grant, would require grantees to collect demographic data from participants
and to report this data to the board. The bill would require the board to provide technical assistance to grantees
on the manner in which to collect this data, and to annually report demographic data to the Legislature, detailing
the racial, ethnic, and gender makeup of participants in the grant programs and including demographic data on
participation, completion, and placement.

(5) Existing law creates the Advance Mitigation Program to enhance communications between the Department of
Transportation and stakeholders to, among other things, protect natural resources and accelerate project
delivery. Existing law requires the department to set aside not less than $30,000,000 annually for 4 years for the
program from capital outlay revenues for purposes of the program.

This bill would create the Advance Mitigation Account in the State Transportation Fund as a revolving fund. The
bill would require expenditures from the account to later be reimbursed from project funding available at the
time a planned transportation project is constructed. The bill would continuously appropriate the moneys in the
fund for the purposes of the Advance Mitigation Program and state that the Advance Mitigation Program is
intended to become self-sustaining.

The bill would authorize the department to engage in various activities to implement the Advance Mitigation
Program, including, among other things, purchasing, or funding the purchase of, credits from mitigation banks,
conservation banks, or in-lieu fee programs approved by one or more regulatory agencies. The bill would also
authorize the department to establish, or fund the establishment of, those types of activities if the department
determines that those activities would provide appropriate mitigation of the anticipated potential impacts of
planned transportation improvements, as defined. The bill would authorize the department to pay or fund the
payment of mitigation fees for the department’s or transportation agency’s covered activities under natural
community conservation plans approved by the Department of Fish and Wildlife under the Natural Community
Conservation Planning Act.

The bill would authorize the department to use, or allow other transportation agencies to use, mitigation credits
or values generated or obtained under the program to fulfill the mitigation requirements of planned
transportation improvements if the applicable transportation agency reimburses the program for all costs of
purchasing or creating the mitigation credits or values, as determined by the department. The bill would exclude
high-speed rail projects or projects associated with or interacting with the high-speed rail program from the
definition of “planned transportation improvement,” thereby excluding those projects from participating in the
Advance Mitigation Program. The bill would require the department to track all implemented advance mitigation
projects to use as credits for environmental mitigation, and would require the department, and the Department
of Fish and Wildlife to report to the Legislature on the Advance Mitigation Program.

(6) Existing law authorizes the Department of Fish and Wildlife to approve a regional conservation investment
strategy, as defined, upon request of one or more state agencies, under specified circumstances. Existing law
provides that the department shall not approve more than 8 regional conservation investment strategies under
these provisions before January 1, 2020, and prohibits the department from approving a regional conservation
investment strategy, or from entering into a mitigation credit agreement under these provisions, after that date.

This bill would repeal these restrictions on approving regional conservation investment strategies other than
restricting the number of strategies approved to a maximum of 8.

(7) Existing law continues in existence the Trade Corridors Improvement Fund to fund trade corridor
improvements consistent with various requirements. Existing law also creates the Trade Corridor Enhancement
Account to receive funding from the Road Repair and Accountability Act of 2017 for corridor-based freight
projects nominated by local agencies and the state.
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This bill would delete these references to the Trade Corridors Improvement Fund, and instead revise and recast
the requirements currently applicable to that fund and make them applicable to the Trade Corridor Enhancement
Account. The bill would provide that certain federal funds apportioned to the state shall be expended consistent
with these revised requirements. The bill would require the California Transportation Commission to allocate 60%
of available funds to projects nominated by regional transportation agencies and other local agencies, with the
remaining 40% of available funds to be allocated to projects nominated by the Department of Transportation.
The bill would prohibit funding of projects that include the purchase of fully automated cargo handling
equipment, as specified. The bill would require the California Transportation Commission to adopt guidelines for
the purpose of administering these funds.

(8) This bill would declare that it is to take effect immediately as a bill providing for appropriations related to the
Budget Bill.

Vote: majority Appropriation: yes Fiscal Committee: yes Local Program: no

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. (a) The Legislature, in regard to Sections 3 to 9, inclusive, and Section 16 of this act, finds and
declares all of the following:

(1) The maintenance and expansion of the transportation infrastructure of the state will benefit from developing
and employing capable contractors who will be available in the coming years and decades to ensure the safety of
California’s infrastructure.

(2) The contracting laws and practices of the state, while intended to be easily satisfied by those with the skills
to perform contract requirements, can discourage would-be contractors due to complexity and unfamiliarity,
particularly diverse business enterprises.

(3) State agencies should increase outreach to, and technical assistance for, capable persons and businesses who
may be interested in contracting opportunities related to California infrastructure, in order to include diverse
business enterprises.

(4) Some of the barriers expressed by some contractors to accessing state contract bidding systems, including
finding out which projects are available for bid and understanding the process for preparing a qualifying bid,
discourage new contractors from entering into state contracts.

(5) In particular, the Legislature is concerned that these barriers may result in less than desirable levels of
participation of women and minorities in the labor force in California.

(6) The difficulties presented by these initial barriers to new contractors could create a contractor base that does
not represent the diversity of the state at large, does not include as many qualified contractors as would be
optimal to reduce state costs and improve the quality of our roads, bridges, and other transportation
infrastructure, and therefore could cost the state money, safety, and employment equity.

(b) It is therefore the intent of the Legislature, in regards to Sections 3 to 9, inclusive, and Section 16 of this act,
to emphasize all of the following objectives:

(1) That women- and minority-owned businesses continue to have an equal opportunity to participate in
contracts awarded by transportation agencies.

(2) That all persons, regardless of race, gender, or ethnicity, have an equal opportunity to learn of and
participate in preapprenticeship programs leading to the skills necessary for work under contracts awarded by
the department, and that preapprentices are encouraged to successfully complete those programs.

(3) That all persons, regardiess of race, gender, or ethnicity, have an equal opportunity to learn of and
participate in professional service contracts.

SEC. 2. Section 1861 of the Fish and Game Code is amended to read:
1861. The department shall approve no more than eight regional conservation investment strategies.
SEC. 3. Section 14105.6 is added to the Government Code, to read:

14105.6. (a) The department shall prepare a detailed plan that shall include steps the department will take to
ensure that it is in conformance with its policies to prevent discrimination or preferences in its employing
practices or its practices in bidding and awarding public contracts to provide equal access to opportunities for all
qualified applicants, and shall report the plan to the Legislature and shall report updates to the plan, as
necessary.

(b) All reports to the Legislature required by this section shall be submitted in conformance with Section 9795.
SEC. 4. Section 14110.1 is added to the Government Code, to read:
14110.1. (a) (1) The department shall develop and submit to the Legislature, by January 1, 2019, a detailed

outreach plan intended to increase procurement opportunities for new and limited contracting small business
enterprises, including, but not limited to, those owned by women, minority, disabled veterans, LGBT, and other
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disadvantaged groups, in all the department’s transportation programs, including, but not limited to, state road
repairs, bridge repair and maintenance, trade corridors, congestion commute corridors, and local partnerships.

(2) The department shall update the outreach plan based on the outcome of any disparity study undertaken
every three years as part of the federal Disadvantaged Business Enterprise Program (Part 26 of Title 49 of the
Code of Federal Regulations).

(b) The department shall undertake all of the following outreach activities, which shall be included in the plan:

(1) Sponsor, fund, or partner with apprenticeship programs, including those engaged in specific efforts to
increase participation in the transportation construction industry of all groups, including, but not limited to,
women, minorities, LGBT, disabled veterans, disadvantaged youth, and formerly incarcerated individuals.

(2) Host, fund, or partner with organizations that host workshops, training classes, and other activities around
the state focused on opportunities to contract with the department. Contracting opportunities discussed may
include, but shall not be limited to, construction, communication, and consulting services in the areas of
engineering, environmental, and surveying services.

(3) Sponsor meetings to introduce prime contractors to new and limited contracting small business enterprises,
including, but not limited to, those owned by women, minority, disabled veterans, LGBT, and other disadvantaged
groups.

(4) Sponsor opportunities, including, but not limited to, prebid meetings and the department’s Calmentor
program, to increase contacts between prime contractors and new and limited contracting small business
enterprises, including, but not limited to, those owned by women, minority, disabled veterans, LGBT, and other
disadvantaged groups.

(5) Partner with organizations representing persons and business enterprises from underrepresented groups,
including, but not limited to, women, minority, disabled veterans, LGBT, and other disadvantaged groups, in a
manner that will inform members of these organizations on opportunities to participate in transportation
contracts.

(c) By January 1, 2019, the department shall submit the outreach plan prepared pursuant to paragraph (1) of
subdivision (a), and each update thereafter, to the California Legislative Black Caucus, California Latino
Legislative Caucus, California Asian Pacific Islander Legislative Caucus, California Legislative Lesbian, Gay,
Bisexual, and Transgender Caucus, and California Legislative Women’s Caucus.

(d) The department shall annually report to the Legislature, pursuant to Section 14110.2, the percentages of
entities receiving public contracts from the department, disaggregated by classifications, including, but not
limited to, new and limited contracting enterprises, and women, minority, disabled veteran, and LGBT business
enterprises, and further disaggregated within each of these classifications by contract size categories, as
determined by the department.

(e) All reports to the Legislature required by this section shall be submitted in conformance with Section 9795.

(f) The Inspector General of the Independent Office of Audits and Investigations shall review, audit, and report
on the department’s outreach efforts required by this section. In addition, the Inspector General shall audit
businesses as appropriate to ensure that persons associated with entities that do not meet the definition of a
new or limited contracting small business enterprise do not create a new associated entity that would meet the
definition of a new or limited contracting small business enterprise and thereby subvert the purposes of this
section.

(g) For purposes of this section, the following terms have the following meanings:

(1) “Limited contracting small business enterprise” means a certified small business, as defined in Section
14837, that has received fewer than five public contracts from the department in the previous two years or has
received public contracts from the department totaling less than two hundred fifty thousand dollars ($250,000)
in the previous two years.

(2) "New small business enterprise” means a certified small business, as defined in Section 14837, that has not
received a public contract from the department in the previous two years.

SEC. 5. Section 14110.2 is added to the Government Code, to read:

14110.2. (a) The department shall collect voluntarily reported data on groups of interest awarded public contracts
by the department, including, but not limited to, women, minority, LGBT, and disabled veteran business
enterprises.

(b) The department shall report the information collected pursuant to subdivision (a) annually to the Legislature
in conformance with Section 9795.

SEC. 6. Section 14110.3 is added to the Government Code, to read:
14110.3. The department shall achieve, at a minimum, an overall rate of 25 percent certified small business

participation in state-funded contracts and procurements. For purposes of this section, “"small business” has the
same meaning as set forth in Section 14837.
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SEC. 7. Section 14110.4 is added to the Government Code, to read:

14110.4. (a) Beginning with the 2018-19 fiscal year, the department shall take all lawful and reasonable steps to
raise the disparity indices for contracts awarded under the federal Disadvantaged Business Enterprise Program
(Part 26 of Title 49 of the Code of Federal Regulations) to 100 for contracts and procurements subject to federal
participation requirements, with particular emphasis on those minorities that exhibit substantial disparities with
the indices, consistent with federal laws and regulations and subdivision (e) of Section 31 of Article I of the
California Constitution.

(b) The department shall implement the recommendations from every disparity study undertaken as part of the
federal Disadvantaged Business Enterprise Program (Part 26 of Title 49 of the Code of Federal Regulations),
consistent with federal laws and regulations and subdivision (e) of Section 31 of Article I of the California
Constitution.

SEC. 8. Section 3073.5 of the Labor Code is amended to read:

3073.5. The Chief of the Division of Apprenticeship Standards and the California Apprenticeship Council shall
annually report through the Director of Industrial Relations to the Legislature and the public on the activities of
the division and the council. The report shall contain information including, but not limited to, analyses of the
following:

(a) (1) The number of individuals, including numbers of women and minorities, registered in apprenticeship
programs in this state for the current year and in each of the previous five years.

(2) For construction trade apprenticeship programs, the report shall include demographic data detailing the
racial, ethnic, and gender makeup of those participants for the annual reporting period.

(b) The number and percentage of apprentices, including numbers and percentages of minorities and women,
registered in each apprenticeship program having five or more apprentices, and the percentage of those
apprentices who have completed their programs successfully in the current year and in each of the previous five
years.

(c) Remedial actions taken by the division to assist those apprenticeship programs having difficulty in achieving
affirmative action goals or having very low completion rates.

(d) The number of disputed issues with respect to individual apprenticeship agreements submitted to the
Administrator of Apprenticeship for determination and the number of those issues resolved by the council on
appeal.

(e) The number of apprenticeship program applications received by the division, the number approved, the
number denied and the reason for those denials, the number being reviewed, and deficiencies, if any, with
respect to those program applications being reviewed.

(f) The number of apprenticeship programs, approved by the Division of Apprenticeship Standards, that are
disapproved by the California Apprenticeship Council, and the reasons for those disapprovals.

SEC. 9. Section 10140 of the Public Contract Code is amended to read:

10140. (a) Public notice of a project shall be given by publication once a week for at least two consecutive weeks
or once a week for more than two consecutive weeks if the longer period of advertising is deemed necessary by
the department, as follows:

(1) In a newspaper of general circulation published in the county in which the project is located, or if located in
more than one county, in such a newspaper in a county in which a major portion of the work is to be done.

(2) In a trade paper of general circulation published in San Francisco for projects located in County Group No. 1,
as defined in Section 187 of the Streets and Highways Code, or in Los Angeles for projects located in County
Group No. 2, as defined in Section 187 of the Streets and Highways Code, devoted primarily to the dissemination
of contract and building news among contracting and building materials supply firms.

(b) The department may publish the notice to bidders for a project in additional trade papers or newspapers of
general circulation that it deems advisable.

(¢) (1) In the case of the Department of Transportation, instead of the public notice described in subdivision (a),
the public notice requirement of this section may instead be met by publishing the public notice electronically on
that department’s Internet Web site.

(2) If the department exercises its authority under paragraph (1), the department shall also publish information
regarding notices listed on the department’s Internet Web site in trade papers, newspapers, or magazines, as
appropriate in order to ensure all communities have access to the public notice, including those publications
whose primary audience consists of underrepresented groups, including, but not limited to, women, minorities,
LGBT, and disabled veterans, pursuant to the frequency requirements specified in subdivision (a).

SEC. 10. Section 800 of the Streets and Highways Code is amended to read:

5/10



2/27/2021

https://leginfo_legislature.ca.gov/faces/billTextClient. xhtml?bill_id=201720180SB103# ~:text=Section 141103 is added to the Government Code%2C, same meaning as set forth in Section 14837.

Bill Text - SB-103 Transportation.

800. (a) The Advance Mitigation Program is hereby created in the department to enhance communications
between the department and stakeholders to protect natural resources through project mitigation, to meet or
exceed applicable environmental requirements, to accelerate project delivery, and to mitigate, to the maximum
extent required by law, environmental impacts from transportation infrastructure projects. The department shall
consult on all activities pursuant to this article with the Department of Fish and Wildlife, including activities
pursuant to Chapter 9 (commencing with Section 1850) of Division 2 of the Fish and Game Code.

(b) Commencing with the 2017-18 fiscal year, and for a period of four years, the department shall set aside no
less than thirty million dollars ($30,000,000) annually for the Advance Mitigation Program from the annual
appropriations for the State Highway Operation and Protection Program and the State Transportation
Improvement Program for the planning and implementation of projects in the Advance Mitigation Program.
Mitigation credits or values generated or obtained with these funds may be used only for transportation
improvements in the State Transportation Improvement Program or the State Highway Operation and Protection
Program, and may be transferred to another agency, but only upon full reimbursement of the department
pursuant to subdivision (b) of Section 800.6.

(c) Upon the order of the Director of Finance, the Controller shall transfer the amount identified for the Advance
Mitigation Program in subdivision (b), as determined by the department and the Department of Finance, to the
Advance Mitigation Account in the State Transportation Fund.

(d) The annual Budget Act and subsequent legislation may establish additional provisions and requirements for
the program.

SEC. 11. Section 800.5 is added to the Streets and Highways Code, to read:

800.5. For purposes of this article, the following terms have the following meanings:

(a) “"Acquire” and “acquisition” mean, with respect to land or a waterway, acquisition of fee title or purchase of a
conservation easement that protects conservation and mitigation values on the land or waterway in perpetuity.

(b) "Administrative draft natural community conservation plan” means a substantially complete draft of a natural
community conservation plan that is released after January 1, 2016, to the general public, plan participants, and
the department.

(c) “"Advance mitigation” means mitigation implemented before, and in anticipation of, environmental effects of
planned transportation improvements.

(d) "Commission” means the California Transportation Commission.

(e) "“Conservation easement” means a perpetual conservation easement that complies with Chapter 4
(commencing with Section 815) of Title 2 of Part 2 of Division 2 of the Civil Code.

(f) “Department” means the Department of Transportation.

(g) “Mitigation credit agreement” means a mitigation credit agreement pursuant to Chapter 9 (commencing with
Section 1850) of Division 2 of the Fish and Game Code.

(h) “Natural Communities Conservation Plan” means a plan developed pursuant to Chapter 10 (commencing with
Section 2800) of Division 3 of the Fish and Game Code.

(i) “Planned transportation improvement” means a transportation project that a transportation agency has
identified in a regional transportation plan, an interregional transportation plan, a capital improvement program,
or other approved transportation planning document, excluding any project that is associated with or interacting
with the high-speed rail program. A planned transportation improvement may include, but is not limited to, a
transportation project that has been planned, programmed, proposed for approval, or that has been approved.

(j) "Program” means the Advance Mitigation Program implemented pursuant to this article.

(k) “Regional conservation investment strategy” means a regional conservation investment strategy approved by
the Department of Fish and Wildlife pursuant to Chapter 9 (commencing with Section 1850) of Division 2 of the
Fish and Game Code.

(I) “Regulatory agency” means a state or federal natural resource protection agency with regulatory authority
over planned transportation improvements. A regulatory agency includes, but is not limited to, the Natural
Resources Agency, the Department of Fish and Wildlife, California regional water quality control boards, the
United States Fish and Wildlife Service, the National Marine Fisheries Service, the United States Environmental
Protection Agency, and the United States Army Corps of Engineers.

(m) “Transportation agency” means the department, a metropolitan planning organization, a regional
transportation planning agency, or another public agency that implements transportation improvements.

(n) “Transportation improvement” means a transportation capital improvement project.
SEC. 12. Section 800.6 is added to the Streets and Highways Code, to read:

800.6. (a) The funds in the Advance Mitigation Account created in Section 800.7 shall be used only to do the
following:
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(1) Purchase, or fund the purchase of, credits from mitigation banks, conservation banks, or in-lieu fee programs
approved by one or more regulatory agencies. The department may also establish mitigation banks, conservation
banks, or in-lieu fee programs, or fund the establishment of mitigation banks, conservation banks, or in-lieu fee
programs, in accordance with applicable state and federal standards, if the department determines that those
banks or in-lieu fee programs would provide appropriate mitigation of the anticipated potential impacts of
planned transportation improvements identified pursuant to Section 800.8.

(2) Pay, or fund the payment of, mitigation fees or other costs or payments associated with coverage for the
department’s or other transportation agency’s projects under natural community conservation plans approved
pursuant to Chapter 10 (commencing with Section 2800) of Division 3 of the Fish and Game Code, or habitat
conservation plans approved in accordance with the federal Endangered Species Act. The department shall, upon
commencement of a regional conservation investment strategy pursuant to paragraph (3), provide written
notification thereof to the executive administrative officer of any administrative draft natural community
conservation plan, approved natural community conservation plan, or approved regional federal habitat
conservation plan that overlaps the proposed area of the regional conservation investment strategy.

(3) Prepare, or fund the preparation of, regional conservation assessments and regional conservation investment
strategies. Where a regional conservation investment strategy has been approved by the Department of Fish and
Wildlife, the department may do either of the following:

(A) Enter into, or fund the preparation of, mitigation credit agreements with the Department of Fish and Wildlife;
purchase credits from an established mitigation credit agreement; or implement, or fund the implementation of,
conservation actions and habitat enhancement actions as needed to generate mitigation credits pursuant to
those mitigation credit agreements.

(B) Acquire, restore, manage, monitor, enhance, and preserve lands, waterways, aquatic resources, or fisheries,
or fund the acquisition, restoration, management, monitoring, enhancement, and preservation of lands,
waterways, aquatic resources, or fisheries that would measurably advance a conservation objective in the
regional conservation investment strategy if the department concludes that the action or actions could conserve
or create environmental values that are appropriate to mitigate the anticipated potential impacts of planned
transportation improvements.

(4) Where the advance mitigation mechanisms in paragraphs (1) to (3), inclusive, are not practicable, the
department may implement advance mitigation, or fund the implementation of advance mitigation, in accordance
with a programmatic mitigation plan pursuant to Section 800.9. No more than 25 percent of the funds in the
Advance Mitigation Account may be allocated for this purpose over a four-year period.

(b) The department may use, or allow other transportation agencies to use, mitigation credits or values
generated or obtained under the program to fulfill the mitigation requirements of planned transportation
improvements if the applicable transportation agency reimburses the program for all costs of purchasing or
creating the mitigation credits or values, as determined by the department. Those costs shall be calculated using
total cost accounting and shall include, as applicable, land acquisition or conservation easement costs,
monitoring and enforcement costs, restoration costs, transaction costs, administrative costs, contingency costs,
and land management, monitoring, and protection costs.

(¢) The department shall track all implemented advance mitigation projects to use as credits for environmental
mitigation.

(d) Projects or plans prepared pursuant to this section that overlap with any approved natural community
conservation plan or approved regional federal habitat conservation plan, shall be consistent with that plan and
shall include an explanation of whether and to what extent they are consistent with any overlapping state or
federal recovery plan, or other state-approved or federal-approved conservation strategy.

(e) Mitigation credits created pursuant to this section may be used for covered activities under an approved
natural community conservation plan only in accordance with the requirements of the plan. Individuals and
entities eligible for coverage as a participating special entity under an approved natural community conservation
plan may use mitigation credits created pursuant to this section only if the plan’s implementing entity declines to
extend coverage to the covered activity proposed by the eligible individual or entity.

(f) By July 1, 2019, and biennially thereafter, the department, pursuant to Section 9795 of the Government
Code, and notwithstanding Section 10231.5 of the Government Code, shall submit to the Legislature a report
that describes to what extent the Advance Mitigation Program has accelerated the delivery of transportation
projects. At a minimum, the report shall include the following:

(1) An accounting of the Advance Mitigation Account funds.

(2) Identification of expected state and federal resource and regulatory agency mitigation requirements for
transportation projects utilizing the Advance Mitigation Program.

(3) A discussion of the extent to which those requirements are satisfied using advance mitigation credits.

(4) The use of funds to prepare, or to fund the preparation of, regional conservation assessments and regional
conservation investment strategies.

(5) Recommendations for maximizing the ability of the Advance Mitigation Program to satisfy state and federal
mitigation requirements.
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(g) By July 1, 2018, or one year after the initial Advance Mitigation Program investments have begun, whichever
is earlier, and biennially thereafter, the Department of Fish and Wildlife shall, pursuant to Section 9795 of the
Government Code, and notwithstanding Section 10231.5 of the Government Code, submit a report to the
Legislature that describes the extent to which the Advance Mitigation Program has improved the quality and
effectiveness of habitat mitigation provided by the department for transportation projects and makes related
recommendations on how to maximize these attributes. The report shall also include recommendations on how
to maximize the quality and effectiveness of habitat mitigation developed pursuant to the Advance Mitigation
Program.

(h) Nothing in this article shall be construed to impose any restrictions or requirements on the department for
activities that do not involve the utilization of Advance Mitigation Account funds. Nothing in this article shall be
construed to require the department to use the Advance Mitigation Program.

(i) Prior to making any expenditure from the Advance Mitigation Account, the Director of Transportation shall
make a determination and justification that the proposed expenditure is likely to accelerate project delivery of
specific projects.

(j) Any state water or transportation infrastructure agency that requests approval of a regional conservation
investment strategy pursuant to subdivision (a) of Section 1852 of the Fish and Game Code that may be used to
facilitate mitigation for an infrastructure project shall not be subject to the limitation on the number of regional
conservation investment strategies set in Section 1861 of the Fish and Game Code.

SEC. 13. Section 800.7 is added to the Streets and Highways Code, to read:

800.7. The Advance Mitigation Account is hereby created in the State Transportation Fund as a revolving fund.
Notwithstanding Section 13340 of the Government Code, the account shall be continuously appropriated without
regard to fiscal years for purposes of the Advance Mitigation Program. The activity of the account shall be
reported to the commission. The program is intended to become self-sustaining. Expenditures from the account
shall later be reimbursed from project funding available at the time a planned transportation project is
constructed.

SEC. 14. Section 800.8 is added to the Streets and Highways Code, to read:

800.8. The program is intended to improve the efficiency and efficacy of mitigation only and is not intended to
supplant the requirements of the California Environmental Quality Act (Division 13 (commencing with Section
21000) of the Public Resource Code) or any other environmental law. The identification of planned transportation
projects and of mitigation projects or measures for planned transportation projects under this article does not
imply or require approval of those projects for purposes of the California Environmental Quality Act (Division 13
(commencing with Section 21000) of the Public Resource Code) or any other environmental law.

SEC. 15. Section 800.9 is added to the Streets and Highways Code, to read:

800.9. The department, pursuant to this article and for the purpose of implementing the Advance Mitigation
Program, may develop a programmatic mitigation plan pursuant to Section 169 of Title 23 of the United States
Code to address the potential environmental impacts of future transportation projects for the purpose of required
mitigation approved by federal, state, and local agencies. The programmatic mitigation plans shall include, to the
maximum extent practicable, the information required for regional conservation investment strategies.

SEC. 16. Section 2038 of the Streets and Highways Code is amended to read:

2038. (a) The California Workforce Development Board shall develop guidelines for public agencies receiving Road
Maintenance and Rehabilitation Account funds to participate in, invest in, or partner with, new or existing
preapprenticeship training programs established pursuant to subdivision (e) of Section 14230 of the
Unemployment Insurance Code. The department and local agencies that receive Road Maintenance and
Rehabilitation Account funds pursuant to this chapter shall, not later than July 1, 2023, follow the guidelines set
forth by the board. The board shall also establish a preapprenticeship development and training grant program,
beginning January 1, 2019, pursuant to subdivision (e) of Section 14230 of the Unemployment Insurance Code.
Local public agencies that receive Road Maintenance and Rehabilitation Account funds pursuant to this chapter
are eligible to compete for such grants and may apply in partnership with other agencies and entities, including
those with existing preapprenticeship programs. Successful grant applicants shall, to the extent feasible:

(1) Follow the multicraft core curriculum implemented by the State Department of Education for its pilot project
with the California Partnership Academies and by the California Workforce Development Board and local boards.

(2) Include a plan for outreach to and retention of women participants in the preapprenticeship program to help
increase the representation of women in the building and construction trades.

(3) Include a plan for outreach to and retention of minority participants and underrepresented subgroups in the
preapprenticeship program to help increase their representation in the building and construction trades.

(4) Include a plan for outreach to and retention of disadvantaged youth participants in the preapprenticeship
program to help increase their employment opportunities in the building and construction trades.
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(5) Include a plan for outreach to individuals in the local labor market area and to formerly incarcerated
individuals to provide pathways to employment and training.

(6) Coordinate with local state-approved apprenticeship programs, local building trade councils, and to the
extent possible the California Conservation Corps and certified community conservation corps, so individuals who
have completed these programs have a pathway to continued emplioyment.

(b) As a condition of receiving a grant, grantees shall collect demographic data from participants and shall report
this data to the California Workforce Development Board. The California Workforce Development Board shall
provide technical assistance to grantees on the manner in which to collect this data. The California Workforce
Development Board shall annually report this demographic data to the Legislature, detailing the racial, ethnic,
and gender makeup of participants in the grant programs. This report shall include demographic data on
participation, completion, and placement.

SEC. 17. Section 2192 of the Streets and Highways Code is amended to read:

2192. (a) The following revenues shall be allocated for infrastructure projects pursuant to this section:

(1) The revenues deposited in the Trade Corridors Enhancement Account pursuant to Section 2192.4, except for
those revenues in the account that were appropriated by Senate Bill 132 of the 2017-18 Regular Session
(Chapter 7 of the Statutes of 2017).

(2) An amount of federal funds equal to the amount of revenue apportioned to the state under Section 167 of
Title 23 of the United States Code from the national highway freight programs, pursuant to the federal Fixing
America’s Surface Transportation Act ("FAST Act,” Public Law 114-94).

(b) The funding described in subdivision (a) shall be available upon appropriation for allocation by the California
Transportation Commission for infrastructure improvements in this state on federally designated Trade Corridors
of National and Regional Significance, on the Primary Freight Network, and along other corridors that have a high
volume of freight movement, as determined by the commission and as identified in the state freight plan
developed pursuant to Section 13978.8 of the Government Code. Projects eligible for funding shall be included in
an adopted regional transportation plan. Projects within the boundaries of a metropolitan planning organization
shall be included in an adopted regional transportation plan that includes a sustainable communities strategy
determined by the State Air Resources Board to achieve the region’s greenhouse gas emissions reduction
targets. In developing guidelines for implementing this section, the commission shall (1) apply the guiding
principles, to the maximum extent practicable, in the California Sustainable Freight Action Plan released in July
2016 pursuant to Executive Order B-32-15, and (2) consult the state freight plan and the applicable port master
plan.

(c) Eligible projects for these funds include, but are not limited to, all of the following:

(1) Highway improvements to more efficiently accommodate the movement of freight, particularly for ingress
and egress to and from the state’s land ports of entry, rail terminals, and seaports, including navigable inland
waterways used to transport freight between seaports, land ports of entry, and airports, and to relieve traffic
congestion along major trade or goods movement corridors.

(2) Freight rail system improvements to enhance the ability to move goods from seaports, land ports of entry,
and airports to warehousing and distribution centers throughout California, including projects that separate rail
lines from highway or local road traffic, improve freight rail mobility, and other projects that improve the safety,
efficiency, and capacity of the rail freight system.

(3) Projects to enhance the capacity and efficiency of ports, except that funds available under this section shall
not be allocated to a project that includes the purchase of fully automated cargo handling equipment. For the
purposes of this paragraph, “fully automated” means equipment that is remotely operated or remotely
monitored, with or without the exercise of human intervention or control. Nothing in this paragraph shall prohibit
the use of funds available pursuant to this section for a project that includes the purchase of human-operated
zero-emission equipment, human-operated near-zero-emission equipment, and infrastructure supporting that
human-operated equipment. Furthermore, nothing in this section shall prohibit the purchase of devices that
support that human-operated equipment, including equipment to evaluate the utilization and environmental
benefits of that human-operated equipment.

(4) Truck corridor improvements, including dedicated truck facilities or truck toll facilities, including the
mitigation of the emissions from trucks or these facilities.

(5) Border access improvements that enhance goods movement between California and Mexico and that
maximize the state’s ability to access funds made available to the state by federal law.

(6) Surface transportation, local road, and connector road improvements to effectively facilitate the movement of
goods, particularly for ingress and egress to and from the state’s land ports of entry, airports, and seaports, to
relieve traffic congestion along major trade or goods movement corridors.

(d) Projects funded with revenues identified in paragraph (1) of subdivision (a) shall be consistent with Article
XIX of the California Constitution.

(e) (1) In adopting the program of projects to be funded with funds described in subdivision (a), the commission
shall evaluate the total potential economic and noneconomic benefits of the program of projects to California’s

9/10



2/27/2021

Bill Text - SB-103 Transportation.

economy, environment, and public health. The evaluation shall specifically assess localized impacts in
disadvantaged communities. The commission shall consult with the agencies identified in Executive Order B-32-
15 and metropolitan planning organizations in order to utilize the appropriate models, techniques, and methods
to develop the parameters for evaluating the program of projects. The commission shall allocate the funding
from subdivision (a) for trade infrastructure improvements as follows:

(A) Sixty percent of the funds shall be available for projects nominated by regional transportation agencies and
other public agencies, including counties, cities, and port authorities, in consultation with the department. The
commission shall provide reasonable geographic targets for funding allocations without constraining what an
agency may propose or what the commission may approve.

(B) Forty percent of the funds shall be available for projects nominated by the department, in consultation with
regional transportation agencies.

(2) In adopting a program of projects pursuant to paragraph (1), the commission shall prioritize projects jointly
nominated and jointly funded by the state and local agencies. In considering geographic balance for the overall
program, the commission may adjust the corridor-based targets in subparagraph (A) of paragraph (1) to account
for projects programmed pursuant to subparagraph (B) of paragraph (1).

(f) The commission shall adopt guidelines, including a transparent process to evaluate projects and to allocate
the funding described in subdivision (a) for trade infrastructure improvements in a manner that (1) addresses
the state’s most urgent needs, (2) balances the demands of various land ports of entry, seaports, and airports,
(3) places emphasis on projects that improve trade corridor mobility and safety while reducing emissions of
diesel particulates, greenhouse gases, and other pollutants and reducing other negative community impacts,
especially in disadvantaged communities, (4) makes a significant contribution to the state’s economy, (5)
recognizes the key role of the state in project identification, (6) supports integrating statewide goods movement
priorities in a corridor approach, and (7) includes disadvantaged communities measures, as established by the
California Environmental Protection Agency pursuant to Section 39711 of the Health and Safety Code, and other
tools the commission determines, for evaluating benefits or costs for disadvantaged communities and low-
income communities. Project nominations shall include either a quantitative or qualitative assessment of the
benefits the project is expected to achieve relative to the evaluation criteria.

(g) In addition, the commission shall also consider the following factors when allocating these funds:

(1) “Velocity,” which means the speed by which large cargo would travel from the land port of entry or seaport
through the distribution system.

(2) "Throughput,” which means the volume of cargo that would move from the land port of entry or seaport
through the distribution system.

(3) “Reliability,” which means a reasonably consistent and predictable amount of time for cargo to travel from
one point to another on any given day or at any given time in California.

(4) “"Congestion reduction,” which means the reduction in recurrent daily hours of delay to be achieved.
(h) For purposes of this section, the following terms have the following meanings:

(1) “Disadvantaged communities” are those communities identified by the California Environmental Protection
Agency pursuant to Section 39711 of the Health and Safety Code.

(2) “Low-income communities” are census tracts with median household incomes at or below 80 percent of the
statewide median income or with median household incomes at or below the threshold designated as low income
by the Department of Housing and Community Development’s list of state income limits adopted pursuant to
Section 50093 of the Health and Safety Code.

(i) It is the intent of the Legislature for the commission to adopt an initial program of projects utilizing the state
and federal funds described in subdivision (a) for eligible projects as soon as practicable and no later than May
17, 2018.

SEC. 18. Section 2192.2 of the Streets and Highways Code is amended to read:

2192.2. The commission shall allocate funds made available by this chapter to projects that have identified and
committed supplemental funding from appropriate local, federal, or private sources. The commission shall
determine the appropriate amount of supplemental funding each project should have to be eligible for moneys
from the fund based on a project-by-project review and an assessment of the project’s benefit to the state and
the program. The commission may give priority for funding to projects with higher levels of committed
supplemental funding.

SEC. 19. The provisions of this act are severable. If any provision of this act or its application is held invalid, that
invalidity shall not affect other provisions or applications that can be given effect without the invalid provision or
application.

SEC. 20. This act is a bill providing for appropriations related to the Budget Bill within the meaning of
subdivision (e) of Section 12 of Article IV of the California Constitution, has been identified as related to the
budget in the Budget Bill, and shall take effect immediately.

https://leginfo_legislature.ca.gov/faces/billTextClient. xhtml?bill_id=201720180SB103# ~:text=Section 141103 is added to the Government Code%2C, same meaning as set forth in Section 14837.
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Executive Summary

Governor Brown signed Senate Bill (SB) 1 (Beall, Chapter 5, Statutes of 2017), the Road Repair
and Accountability Act of 2017, into law on April 28, 2017, which invests $54 billion over the
next decade to improve and maintain California’s transportation infrastructure and significantly
expands the scope of opportunities available for small businesses to participate on Caltrans’
contracts. On July 21, 2017, Governor Brown signed a budget trailer bill, SB 103 (Committee
on Budget and Fiscal Review, Chapter 95, Statutes of 2017), which established additional
provisions for various transportation programs.

SB 103 requires Caltrans to develop an outreach plan by January 1, 2019, to increase
procurement opportunities for new and limited contracting small business enterprises owned by
certain disadvantaged groups. Caltrans has prepared this Small Business Outreach Plan and
Implementation Report in accordance with SB 103. Caltrans’ Small Business Outreach Plan is
organized into three parts:

e Partl: Small Business Outreach Plan
e PartIl: Implementation of Related SB 103 Small Business Requirements
e Part III: Appendices

Overview of Outreach Efforts

Caltrans’ Small Business Outreach Plan (Part I) proposes a balance of new outreach strategies
and approaches, as well as enhancements to existing efforts, that seek to build upon Caltrans’
success at increasing the dollar value of contracts and procurements awarded to certified Small
Business, Disabled Veteran Business Enterprise, and Disadvantaged Business Enterprise firms.

Caltrans has consistently exceeded the 25 percent Small Business participation goal and 3
percent Disabled Veteran Business Enterprise participation goal in state-funded contracts and
procurements. Meanwhile, Caltrans has steadily increased Disadvantaged Business Enterprise
participation in its Federal Highway Administration-assisted contracts relative to its overall
annual goal of 17.6 percent for federal fiscal years 2019-2021. As a certifying agency for
Disadvantaged Business Enterprises, Caltrans is committed to increasing the number of newly
certified highway construction and related professional services Disadvantaged Business
Enterprises by 100 percent in the 2019 calendar year.

Caltrans’ Office of Business and Economic Opportunity will increase outreach efforts to connect
with potential participants, use results from data driven targeted marketing campaigns, and
convene a workgroup of key internal stakeholders to monitor progress, track outcomes, and meet
participation goals. Caltrans will work diligently to implement the Small Business Outreach
Plan in compliance with applicable laws, rules, and regulations through the following statutorily
required activities:



e Improve partnerships with the Department of Industrial Relations, Division of
Apprenticeship Standards, and the Federal Highway Administration by exploring
opportunities for underrepresented individuals to participate in apprenticeship programs
to increase participation in the transportation construction industry, as required by
SB 103 Sec. 4, Government Code section 14110.1(b)(1).

e Improve partnerships with business assistance organizations, including, but not limited
to, Caltrans’ Disadvantaged Business Enterprise Supportive Services consultants, that
host workshops, training classes, and other activities around the state focused on
opportunities to contract with Caltrans, as required by SB 103 Sec. 4, Government Code
section 14110.1(b)(2).

e Introduce new and limited contracting small business enterprises to prime contractors by
organizing business matchmaking events and activities; contract-specific outreach events;
and meetings with industry organizations, as required by SB 103 Sec. 4, Government
Code section 14110.1(b)(3).

e Establish baseline metrics, collect and track contracting and procurement data, maintain
district-specific contact lists, and inform new and limited contracting small business
enterprises of upcoming opportunities to increasing contacts between these enterprises
and prime contractors, as required by SB 103 Sec. 4, Government Code section
14110.1(b)(4).

e Expand opportunities for underrepresented groups to participate in Caltrans’ statewide
Small Business Council, Disadvantaged Business Enterprise Participation Committee,
and other partnering activities to inform members of opportunities to participate in
transportation contracts, as required by SB 103 Sec. 4, Government Code
section 14110.1(b)(5).

The Implementation Report (Part II) describes the following activities required by SB 103 to
monitor and increase procurement opportunities for new and limited contracting small business
enterprises:

e (ollecting and reporting voluntarily reported data on recipients of Caltrans’ contract
awards, as required by SB 103 Sec. 5, Government Code section 14110.2.

e Achieving a minimum of 25 percent certified Small Business participation in Caltrans’
state-funded contracts and procurements, as required by SB 103 Sec. 6, Government
Code section 14110.3.

e Taking steps to raise the disparity indices for Caltrans’ contracts awarded under the
federal Disadvantaged Business Enterprise program, as required by SB 103 Sec. 7,
Government Code section 14110.4(a).

e Implementing recommendations from Caltrans’ Disadvantaged Business Enterprise
disparity studies, under SB 103 Sec. 7, Government Code section 14110.4(b).

e Publishing notices of Caltrans’ contracting opportunities in publications whose primary
audience consists of underrepresented groups, as required by SB 103 Sec. 9, Public
Contract Code section 10140(c)(2).



Pursuant to SB 103 Sec. 4, Government Code section 14110.1(c), Caltrans will submit its Small
Business Outreach Plan and Implementation Report, including any future updates, to the
California Legislative Black Caucus; California Latino Legislative Caucus; California Asian
Pacific Islander Legislative Caucus; California Legislative Lesbian, Gay, Bisexual, and
Transgender Caucus; and the California Legislative Women’s Caucus.



Background

Governor Brown signed into law Senate Bill (SB) 1 (Beall, Chapter 5, Statutes of 2017), the
Road Repair and Accountability Act of 2017, on April 28,2017. SB 1 invests $54 billion over
the next decade to improve and maintain California’s transportation infrastructure, which
significantly expands the scope of opportunities available for small businesses to participate on
Caltrans’ contracts. SB 1 requires Caltrans to prepare a plan by January 1, 2020, to increase by
up to 100 percent the dollar value of contracts and procurements awarded to certified Small
Business, Disabled Veteran Business Enterprise, and Disadvantaged Business Enterprise firms.

SB 103 (Committee on Budget and Fiscal Review, Chapter 95, Statutes of 2017), a budget trailer
bill for SB 1, signed on July 21, 2017, established additional provisions for various
transportation programs, including a requirement for Caltrans to develop an outreach plan to
increase procurement opportunities for new and limited contracting small business enterprises,
including, but not limited to, those owned by women, minorities, disabled veterans, lesbian, gay,
bisexual, and transgender (LGBT), and other disadvantaged groups, by January 1, 2019.

Part I: Small Business Outreach Plan

Caltrans has prepared its Small Business Outreach Plan (Part I) in accordance with SB 103
Sec. 4, Government Code section 14110.1(a), which states, in part:

“The department shall develop and submit to the Legislature, by January 1, 2019,
a detailed outreach plan intended to increase procurement opportunities for new
and limited contracting small business enterprises, including, but not limited to,
those owned by women, minority, disabled veterans, LGBT, and other
disadvantaged groups, in all the department’s transportation programs, including,
but not limited to, state road repairs, bridge repair and maintenance, trade
corridors, congestion commute corridors, and local partnerships.”

SB 103 Sec. 4, Government Code section 14110.1(b) specifies the types of outreach activities
Caltrans shall undertake and include in its Small Business Outreach Plan. They are as follows:

e SB 103 Sec. 4, Government Code section 14110.1(b)(1): Use of apprenticeship
programs to increase participation in the transportation construction industry.

e SB 103 Sec. 4, Government Code section 14110.1(b)(2): Partnering with
organizations that host workshops, training classes, and other activities around the
state focused on opportunities to contract with Caltrans.

e SB 103 Sec. 4, Government Code section 14110.1(b)(3): Introducing prime
contractors to new and limited contracting small business enterprises.

e SB 103 Sec. 4, Government Code section 14110.1(b)(4): Increasing contacts
between prime contractors and new and limited contracting small business
enterprises.



e SB 103 Sec. 4, Government Code section 14110.1(b)(5): Partnering with
organizations representing persons and business enterprises from
underrepresented groups to inform members of opportunities to participate in
transportation contracts.

Part II: Implementation of Related SB 103 Small Business Requirements

Caltrans’ Small Business Outreach Plan focuses on the activities specified in SB 103 Sec. 4,
Government Code section 14110.1(b), as required. Additionally, Caltrans has incorporated into
its plan supplemental information and references to related provisions and corresponding
activities that may contribute to increasing procurement opportunities for new and limited
contracting small business enterprises, including those owned by underrepresented individuals.
These provisions are as follows:

e SB 103 Sec. 5, Government Code section 14110.2: Collecting and reporting
voluntarily reported data on recipients of Caltrans contract awards.

e SB 103 Sec. 6, Government Code section 14110.3: Achieving a minimum of 25
percent certified Small Business participation in Caltrans’ state-funded contracts
and procurements.

e SB 103 Sec. 7, Government Code section 14110.4(a): Taking steps to raise the
disparity indices for Caltrans’ contracts awarded under the federal Disadvantaged
Business Enterprise program.

e SB 103 Sec. 7, Government Code section 14110.4(b): Implementing
recommendations from Caltrans’ Disadvantaged Business Enterprise disparity
studies.

e SB 103 Sec. 9, Public Contract Code section 10140(c)(2): Publishing notices of
Caltrans’ contracting opportunities in publications whose primary audience
consists of underrepresented groups.



Part I: Small Business Outreach Plan

Outreach Plan Overview

Caltrans’ Office of Business and Economic Opportunity, the organizational home of Caltrans’
overarching Small Business Program, served as the primary author of Caltrans’ Small Business
Outreach Plan. The Office of Business and Economic Opportunity’s mission, “Promote equal
opportunity in Caltrans’ programs, services, and activities,” aligns closely with many SB 103
provisions, including efforts to create a more level-playing field for small businesses and
underrepresented groups to participate in Caltrans’ contracts and procurements.

The Office of Business and Economic Opportunity’s proposed activities include a balance of
new outreach strategies and approaches, as well as enhancements to existing efforts that seek to
build upon Caltrans’ success at increasing the dollar value of contracts and procurements
awarded to certified Small Business, Disabled Veteran Business Enterprise, and Disadvantaged
Business Enterprise firms over the past several years.

The Office of Business and Economic Opportunity will use data from state fiscal year 2017-2018
and/or federal fiscal year 2017, as shown in Table 1 below, as baselines for evaluating efforts to
imcrease procurement opportunities.

Table 1
Caltrans’
Fiscal Year
Overall 2017-2018
Program Goal Authority Scope Participation
Govemnment | Applies to state-funded
SII.lan 25 percent Cod_e L 28.5 percent
Business section procurements
14110.3
Disabled Military and | Applies to state-funded
tas Veterans contracts and
Buesin:nss 3 percent Code procurements 4.9 percent
Enterprise section
p 999.1
Tifle 49 Applies to contracts and
Disadvantaged Code of P lrlo cu-rf:me;lis ﬁl.nﬂ(lied
Business 17.6 percent* | Federal ?Jn,lfel du;tl; tes‘ w 12.1 percent**
Enterprise Regulations,
Part 26.45 Department of
o Transportation funds

*Effective October 1, 2018
**Federal fiscal year 2017 Disadvantaged Business Enterprise participation



The Office of Business and Economic Opportunity’s proposed activities require the participation
of key internal stakeholders, such as Caltrans’ 12 district offices and other divisions engaged in
project delivery-related functions, to effectively develop and implement plan components,
monitor and report out on progress, and effect change based on outcomes. The Office of
Business and Economic Opportunity will organize, implement, and chair a workgroup of key
internal stakeholders to facilitate tracking and monitoring of plan components and outcomes. An
overview of the proposed workgroup can be found in Appendix B.

Caltrans’ Small Business Outreach Plan is organized into three parts:

e Partl: Small Business Outreach Plan
e PartIl: Implementation of Related SB 103 Small Business Requirements
e Part III: Appendices

Part I includes the specific types of outreach activities required to be included in Caltrans’ Small
Business Outreach Plan pursuant to Government Code section 14110.1(a)-(b). Part II
summarizes implementation activities required by SB 103 that may contribute to increasing
procurement opportunities for new and limited contracting small business enterprises. Part III
compiles supplemental information.

The Office of Business and Economic Opportunity will pursue the development of departmental
policies relative to the use of small businesses, including new and limited contracting small
business enterprises, to provide goods and services. One policy issue involves establishing a
standard for training all Caltrans contracting and purchasing staff on how they can use small
businesses to assist in meeting overall annual business participation goals. Another policy will
establish a process to include the use of new and limited contracting small business enterprises
on Caltrans’ contracts and procurements to the maximum extent possible.

As Caltrans explores efforts to engage and assist new and limited contracting small business
enterprises, including those owned by underrepresented individuals, Caltrans must be cognizant
of existing law that prohibits State government agencies from considering race, sex, color,
ethnicity, or national origin in public contracting. Proposition 209 potentially restricts the type
and scope of activities that Caltrans could implement in certain situations to increase
procurement opportunities for underrepresented businesses. As Caltrans implements its Small
Business Outreach Plan, it will work diligently to craft programs, services, and activities that
comply with applicable laws, rules, and regulations, including Proposition 209.

Overview of the Small Business, Disabled Veteran Business Enterprise, and
Disadvantaged Business Enterprise Programs

Caltrans has two main sources of funding: State funding and federal funding. Each funding
source comes with its own provisions and restrictions regarding use of small businesses and
minority-owned businesses. On the State side, Proposition 209 establishes limitations on



providing any preference based on race or gender:; thus, existing State programs focus on small
businesses and disabled veteran-owned businesses. On the federal side, however, Caltrans may
institute a narrowly-tailored goal where disparities are known to exist for businesses that have
historically faced disadvantages, including those owned by women and minorities. If a Caltrans
contract or procurement is funded all, or in part, with United States Department of
Transportation funds, the contract or procurement is considered “federalized” and, therefore,
federal business participation requirements apply.

The State of California’s Small Business Program was established by Government Code section
14835-14847 with the intent to preserve a free market economy where a fair proportion of total
contracts and purchases are awarded to certified small businesses. Government Code section
14835-14847 provides authority for state departments to offer a bid preference for certified
Small Business bidders (and a corresponding bid preference for non-certified bidders who
commit at least 25 percent of a contract to certified small businesses), as well as an option for
state departments to contract directly with a certified Small Business or Disabled Veteran
Business Enterprise for goods, services, and information technology valued between $5,000.01
and $249,999.99 (up to $314,000 for public works contracts), also known as the Small
Business/Disabled Veteran Business Enterprise Option. Two executive orders, D-37-01 and
S-02-06, direct state departments to meet a 25 percent Small Business participation goal in state
contracting. SB 103 includes a 25 percent Small Business participation requirement for state
contracting that applies specifically to Caltrans.

Fiscal Year Total Contract § Small Business $ Small Business %
17/18 $1.785.183.219 $509.017.424 28.51%
16/17 $1.416,819.919 $408.919.922 28.86%
15/16 $1,129,015,763 $519,879.000 46.05%
14/15 $1,230,371,824 $349.378,944 28.40%
13/14 $1,074.833,768 $303,566.873 28.24%

The State of California’s Disabled Veteran Business Enterprise program was established by
Military and Veterans Code section 999-999.13 to recognize the sacrifices of Californians
disabled during military service and address the needs of disabled veterans that are interested in
starting their own businesses. Military and Veterans Code section 999-999.13 establishes a
requirement for all state departments to meet a 3 percent Disabled Veteran Business Enterprise
participation goal in state contracting; the 3 percent participation goal is also referenced in Public
Contract Code section 10115 and Executive Order D-43-01. Military and Veterans Code section
999-999.13 provides authority for state departments to set Disabled Veteran Business Enterprise



contract goals on individual contracts as well as apply a Disabled Veteran Business Enterprise
centive to solicitations as a means of encouraging additional participation.

Disabled Veteran Business Enterprise Participation Achieved by Caltrans

Disabled Veteran Disabled Veteran

Kiscal Year | “Iptal Contract$ Business Enterprise $ Business Enterprise %

17/18 $1,785.183.219 $87.857.147 4.92%
16/17 $1.416,819.919 $46.800.099 3.30%
15/16 $1,129,015,763 $57,190,818 5.07%
14/15 $1,230,371,824 $47.149,004 3.83%
13/14 $1,074,833,768 $40.,695.746 3.79%

The Disadvantaged Business Enterprise program is a United States Department of Transportation
program established under the authority of Title VI of the Civil Rights Act of 1964. Tts
objectives are to ensure nondiscrimination in the award and administration of United States
Department of Transportation-assisted contracts, create a level playing field for Disadvantaged
Business Enterprise firms to compete fairly for work, remove barriers to Disadvantaged Business
Enterprise participation, and assist Disadvantaged Business Enterprise firms to compete
successfully in the marketplace outside of the Disadvantaged Business Enterprise program. As a
direct recipient of United States Department of Transportation funds, Caltrans is required to
implement a Disadvantaged Business Enterprise program pursuant to Title 49 of the Code of
Federal Regulations, Part 26. These regulations require Caltrans to calculate an overall annual
Disadvantaged Business Enterprise participation goal for its Federal Highway Administration-
and Federal Transit Administration-assisted contracts every three years, which must be based on
demonstrable evidence of the relative availability of Disadvantaged Business Enterprises to
perform Caltrans work. The process Caltrans follows to obtain this evidence is referred to as a
disparity study. Caltrans obtains Disadvantaged Business Enterprise participation by employing
a combination of race- and gender-conscious measures (i.e., setting individual Disadvantaged
Business Enterprise goals on confracts with subcontracting opportunities) and race-neutral
measures (1.e., measures that benefit all small businesses, including Disadvantaged Business
Enterprises) in accordance with Title 49 of the Code of Federal Regulations, Part 26.



Disadvantaged Disadvantaged
Business Enterprise $ Business Enterprise %

Fiscal Year Total Contract $

2017 $2.067.672.953 $249.731,945 12.08%
2016 $2.487,833,457 $327,195,499 13.15%
2015 $2,155,775,962 $268.285,823 12.44%
2014 $1.561,153,730 $185,567,694 11.89%
2013 $1.854,546.001 $197.584.914 10.65%

Caltrans’ Office of Business and Economic Opportunity, Training and Outreach Branch

Within Caltrans’ Office of Business and Economic Opportunity, the Training and Outreach
Branch is primarily responsible for assisting small businesses, mcluding businesses owned by
underrepresented individuals, to help Caltrans meet its overall annual participation goals for the
Small Business (25 percent), Disabled Veteran Business Enterprise (5 percent), and
Disadvantaged Business Enterprise (17.6 percent) programs. This includes, but is not limited to,
providing training and technical assistance to small businesses, organizing and/or participating in
outreach events and activities, working collaboratively with Caltrans’ contracting and purchasing
staff to mitigate participation barriers and apply or enforce programmatic requirements, and
tracking and reporting outcomes. These functions are inclusive of the mission-critical advocacy
services Caltrans is required to implement pursuant to Government Code section 14846

(i.e., Small Business Advocate) and Military and Veterans Code section 999.12 (i.e., Disabled
Veteran Business Enterprise Advocate). In addition, these functions contribute to “good faith”
administration of Caltrans’ federal Disadvantaged Business Enterprise program, as required by
Title 49 of the Code of Federal Regulations, Part 26.

Over the past four federal fiscal years, the Training and Outreach Branch has more than tripled
the number of training and outreach events in which it has participated. Refer to Table 2 below:

Table 2
Training and Outreach Branch Events
Federal Fiscal Year Event Count*
2018 72
2017 39
2016 31
2015 19

*Source.: Disadvantaged Business Enterprise Annual Element Reports
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Sample events include:

e “Doing Business with Caltrans: Getting Started”: Is an introductory-style
training that provides information and resources to businesses that are interested
in learning about Caltrans’ contracting and procurement opportunities.

e C(Certification Workshops: Provides information to participants regarding
eligibility requirements for Small Business, Disabled Veteran Business
Enterprise, or Disadvantaged Business Enterprise certification, application
processes, and benefits.

e Subcontractor Training: Covers relevant requirements and information to help
prepare highway construction subcontractors to compete for work on Caltrans’
construction contracts.

e Pre-Proposal Conferences for Architectural and Engineering Contracts: Provides
information and resources to prospective proposers and subconsultants to navigate
contract-specific requirements, including how to source certified businesses to
meet business participation goals, expectations for payments/utilization of listed
subconsultants, and substitution procedures.

e Business Matchmaking Events: Participation typically consists of overseeing an
informational resource table and interacting directly with attendees, participating
in structured business matchmaking activities, or presenting information during
breakout seminars/panels to educate audiences about Caltrans contracting
opportunities.

The Training and Outreach Branch typically publicizes and markets events and activities in
advance using a combination of methods, such as populating an online events calendar on the
Office of Business and Economic Opportunity’s web site, developing and disseminating
promotional flyers, posting on social media, sending direct mailings to prospective attendees,
and leveraging partnerships with business assistance organizations to share information with
members. In 2018, the Office of Business and Economic Opportunity purchased a subscription
to Constant Contact, an e-mail marketing product that will provide enhanced tracking and
analytics relative to communication efforts moving forward.

The Training and Outreach Branch’s efforts to identify target audiences for events and activities
are informed by the purpose, scope, and location of the event or activity. For example, when
organizing a certification workshop, staff canvasses lists of “potential” applicants for whom
there exists relevant data about business size, scope, and/or ownership, and includes these
businesses in mailings. For contract-specific outreach events, staff accesses directories of
certified businesses—Ilike Cal eProcure (for certified Small Business and Disabled Veteran
Business Enterprise firms) and the California Unified Certification Program database (for
certified Disadvantaged Business Enterprise firms)—and uses relevant coding, such as United
Nations Standard Products and Services Codes, North American Industry Classification System
codes, work category codes, and other identifiers, to include businesses whose primary activities
suggest they may benefit from participating. Bidding histories and/or records may also inform
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outreach, by providing information about businesses that expressed interest in a project and
submitted a bid but were ultimately not selected.

Most of the events and activities in which the Training and Outreach Branch participates require
participants to be physically present to receive information and resources. However, in 2018, the
Office of Business and Economic Opportunity introduced a video teleconference option to
facilitate participation in sparsely-populated regions and completed voice-over recordings of
several training presentations for on-demand viewing on the Office of Business and Economic
Opportunity’s web site. The Office of Business and Economic Opportunity purchased
equipment in 2018 that will streamline the process for supplementing traditional classroom
activities with virtual learning opportunities (i.e., webinars) and, as a result, help Caltrans
connect with a broader audience.

The Training and Outreach Branch employs a participant evaluation survey for its training
presentations that is designed to assess the level of satisfaction relative to the scope of
information provided. The Training and Outreach Branch has administered this survey in one of
two ways: 1) electronically, in the days following the session, or 2) in hard-copy form during the
session, prior to adjourning. There are pros and cons to both options. For example, electronic
surveys afford respondents greater privacy and anonymity when answering questions, but the
overall response rate is generally low; hard-copy surveys (distributed during sessions) result in a
higher overall response rate, but there is less specificity in terms of feedback. Refer to

Appendix A for a summary of survey results from the Training and Outreach Branch’s fiscal
year 2017-2018 training presentations.

The Training and Outreach Branch has also developed course-specific pre- and post-assessment
instruments and hands-on exercises to measure the degree to which presentations and materials
were successful in meeting their intended learning objectives. For example, an audience may be
asked to complete a written assessment at the beginning of a session to evaluate knowledge in
certain areas, and at the end of a session, complete the same or equivalent assessment to evaluate
knowledge in the same areas. This approach provides a simple methodology for assessing
growth, or regression, and attributing results to specific components of a specific session.
Results can be used to inform the scope, structure, and delivery of future sessions.

The Training and Outreach Branch attempts to correlate participation in events with a positive
outcome—such as submitting a new application for Small Business, Disabled Veteran Business
Enterprise, or Disadvantaged Business Enterprise certification; submitting a bid for a contract; or
receiving a contract—to assist in evaluating the effectiveness of services provided. This type of
data mining necessitates cross-referencing paper and electronic records across multiple data
sources and platforms, as well as ongoing follow-up with event participants long after an event
has passed. However, this type of data mining has not been a standard practice for all events,
and the bulk of the potential source data has not been mined. Moving forward, the Training and
Outreach Branch will attempt to identify a viable and sustainable process for tracking
participants’ post-event actions as a measure of the relative success of a specific event.

12



The Training and Outreach Branch plans to augment existing curriculum for small businesses,
which broadly encompassing requirements for doing business with Caltrans, with more concise,
needs-based learning opportunities that target specific business concerns, such as how to search
for and identify potential Caltrans contracting and procurement opportunities. Concepts under
review include:

e “Talk to the Trainer” (working title): Consists of one-on-one appointments with
Caltrans’ subject-matter experts to assist businesses in identifying opportunities
based on their primary business activities.

e “Paving the Way to Contracting” (working title): A series of courses focused on
various requirements and expectations for doing business with Caltrans. This
concept expounds on many of the topics presented in the Office of Business and
Economic Opportunity’s “Doing Business with Caltrans: Getting Started”
presentation. Training needs will be assessed individually and include
recommendations for specific courses.

e Walk-In Business Resource Center: Will be available in person at the Office of
Business and Economic Opportunity’s office, 1823 14™ Street, Sacramento, CA
95811, Monday through Friday, from 8:00 a.m. to 5:00 p.m. The resource center
may include information about Caltrans’ upcoming contracting opportunities,
informational handouts, access to a computer terminal with educational videos
and tutorials, and provide opportunities to meet face-to-face with Caltrans
subject-matter experts.

Caltrans’ District Office Functions

Caltrans’ 12 district offices are an integral part of efforts to increase the participation of
businesses owned by women, minorities, disabled veterans, LGBT, and other underrepresented
groups on Caltrans’ contracts and procurements. Because each district office is responsible for a
defined part of the state, district staff is inherently vested in local communities and actively
cultivates relationships and partnerships with businesses, organizations, and agencies
headquartered in the area and/or region.

Each district office designates at least one individual to serve as a District Small Business
Liaison, who serves as the district’s primary point of contact for small business-related concerns.
District Small Business Liaisons provide technical assistance, outreach, and advocacy services
for businesses that are interested in working within their respective district. District Small
Business Liaison activities include, but are not limited to:

e Educating internal and external stakeholders regarding Caltrans’ Small Business,

Disabled Veteran Business Enterprise, and Disadvantaged Business Enterprise
programs.
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e Marketing Caltrans’ contracting and procurement opportunities to the small
business community, including certified Small Business, Disabled Veteran
Business Enterprise, and Disadvantaged Business Enterprise firms.

e Organizing and/or participating in events and activities for small businesses.

e Cultivating partnerships with business assistance organizations, industry groups,
and other state and local government agencies.

e Tracking and reporting outreach activities and performance metrics.

District Small Business Liaisons develop and maintain various mailing lists for outreach
purposes and work closely with district public information officers to coordinate marketing
campaigns via social media. District Small Business Liaisons create flyers and other
promotional materials for distribution to target audiences, as well as update district web sites
with details of upcoming events and resources for small businesses.

District Small Business Liaisons independently plan and organize events and activities for small
businesses or work in partnership with other district offices, Caltrans’ Office of Business and
Economic Opportunity, or other public and private entities. District Small Business Liaisons
assist with event tracking and follow-up to quantify outreach efforts and provide after-action
reports to Caltrans’ Office of Business and Economic Opportunity, where applicable.

The following table (Table 3) breaks down the types of events in which Caltrans’ district staff
participated during state fiscal year 2017-2018:

Table 3
District Outreach Events and Activities: 2017-2018
Description Count

Trainings/Workshops 30
Small Business/Disabled Veteran Business 16
Enterprise/Disadvantaged Business Enterprise Certification Events
Business Assistance Organization Events 15
Pre-Bid/Pre-Proposal Meetings 14
Woman/Minority/Veteran Business Assistance Organization Events 12
Business Expos 12
Local Public Agency Events 8
Meet the Buyer/Meet the Prime 7
Procurement Fairs 7
U.S. Small Business Administration Events 7
Bonding/Financial Events 4
Calmentor Events 4
Construction Industry Events 3
Workforce Development Events 1

Total 140
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The role of the District Small Business Liaisons is highly visible within a district; therefore,
District Small Business Liaisons routinely field inquiries from small businesses and assist with
dispute resolutions. District Small Business Liaisons also work collaboratively with district
contract managers and buyers to identify opportunities for maximizing small business
participation, such as using the Small Business/Disabled Veteran Business Enterprise Option to
contract directly with a certified Small Business or Disabled Veteran Business Enterprise,
unbundling larger contracts into smaller contracts, and actively searching directories of certified
businesses to identify newly-certified and/or prospective businesses that may be able to provide
goods or services.

District offices and their District Small Business Liaisons actively seek out partnerships with
local and/or regional public agencies, business assistance organizations, institutions of higher
education, technical assistance providers, and financial institutions to help small businesses learn
about and compete for Caltrans’ contracting opportunities.

Partnerships are typically initiated by introductions to other stakeholders at events and activities,
referrals from other organizations and/or individuals, and/or by conducting online market
research to identify potential resources. Most partnerships materialize for a specific purpose:
organizing an event, exchanging bidders’ lists, or sharing contracting opportunities with
members or constituents; they evolve through pursuit of shared goals and objectives. Formal
memoranda of understanding or partnership agreements are not typically employed.

Sample district partners include:

e California Capital Procurement Technical Assistance Center
e Northern California Procurement and Technical Assistance Center
e Butte College Small Business Development Center

e Sacramento Service Corps of Retired Executives

e Sacramento Public Agency Consortium

e Sacramento Employment Training Agency

e Valley Contractors Exchange

e Sacramento Metro Chamber of Commerce

e Sacramento Asian-Pacific Chamber of Commerce

e Sacramento Hispanic Chamber of Commerce

e Yuba-Sutter Chamber of Commerce

e Sacramento Municipal Utility District

e Associated General Contractors

e Disabled Veteran Business Alliance

e Society of American Military Engineers

e Construction Management Association of America

e C(City of Los Angeles

e United States Small Business Administration
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e Ventura Service Corps of Retired Executives

e City National Bank

e East Los Angeles Small Business Development Center
e Department of General Services

e City of Compton Business Roundtable

e Los Angeles Area Chamber of Commerce

e (Greater Conejo Valley Chamber of Commerce

e Los Angeles County Metropolitan Transportation Authority
e Small Business Development Centers

e Southwest Veterans’ Business Resource Center

e San Bernardino County Transportation Authority

e Employment Development Department

e Orange County Hispanic Chamber of Commerce

e Orange County Black Chamber of Commerce

Caltrans’ Office of Business and Economic Opportunity provides general guidance and direction
to District Small Business Liaisons to facilitate consistency in the application and administration
of program-specific requirements, strategic objectives, and goals. The Office of Business and
Economic Opportunity’s guidance for District Small Business Liaisons includes, but is not
limited to:

e Hosting bimonthly teleconferences to share information and provide training on
emerging issues.

e Maintaining a District Small Business Liaison resource center on the Office of
Business and Economic Opportunity’s intranet web site that includes relevant
informational handouts, presentations, templates, reports, and links.

e Hosting an annual two-day District Small Business Liaison Training Symposium
that includes curriculum aimed at increasing Small Business, Disabled Veteran
Business Enterprise, and Disadvantaged Business Enterprise participation; guest
speakers from various functional areas; and individual and group learning
exercises.

e Services of two statewide liaisons who are available to answer questions and
provide technical assistance.

Efforts to Certify New Disadvantaged Business Enterprises

The Office of Business and Economic Opportunity’s Certification Branch is committed to
increasing the number of newly certified highway construction and related professional services
Disadvantaged Business Enterprises by 100 percent in the 2019 calendar year. The Office of
Business and Economic Opportunity’s Certification Branch will use, as its baseline, 158, the
number of Disadvantaged Business Enterprises certified in 2018. Progress toward meeting this
target will be tracked monthly.
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The Certification Branch’s outreach efforts to connect with potential Disadvantaged Business
Enterprises will include:

e Conducting outreach to certified State Minority Business Enterprise and
State Women Business Enterprise firms that may qualify as Disadvantaged
Business Enterprises.

e (Contacting woman- and minority-owned firms identified in Caltrans’ 2016
Federal Highway Administration Disparity Study to communicate the benefits of
being certified as a Disadvantaged Business Enterprise.

e Noticing potential Disadvantaged Business Enterprises about appropriate websites
that list opportunities to work on Caltrans contracts.

e Providing assistance to apply for Disadvantaged Business Enterprise certification.

¢ Following-up with Disadvantaged Business Enterprise certification workshop
attendees to determine their interest in becoming certified and offer technical
assistance.

Assistance with the Disadvantaged Business Enterprise application process includes availability
of a walk-in resource center at the Office of Business and Economic Opportunity’s office, at
1823 14 Street, Sacramento, CA 95811, where an applicant can meet face-to-face with a
Disadvantaged Business Enterprise certification analyst Monday through Friday, 8:00 a.m. to
5:00 p.m. Certification information and resources are also available on Caltrans’ internet web
site, including links to a webinar regarding the Disadvantaged Business Enterprise application
process. In addition, the Certification Branch will begin contacting Disadvantaged Business
Enterprise certification workshop attendees within 30 days of a session to inquire about next
steps and answer questions about the application process.

Disadvantaged Business Enterprise regulations require the Certification Branch to conduct on-
site visits to the applicant firms. The Certification Branch will take this opportunity to discuss
contracting opportunities on Caltrans’ projects with applicants. In addition, the Certification
Branch will identify and contact certified Disadvantaged Business Enterprises that have not been
active on any Caltrans projects to determine the reasons. This information could drive system
improvements and will be monitored to identify trends.

Targeted marketing campaigns will be data driven and results will be shared with outreach staff,
including District Small Business Liaisons. Within five days of receipt of a new Disadvantaged
Business Enterprise certification application, the Certification Branch will contact an applicant to
determine how they learned about Disadvantaged Business Enterprise certification and the
Disadvantaged Business Enterprise program. In addition, the Certification Branch will conduct
outreach to other State agencies, including the Contractors State License Board, to raise
awareness about Disadvantaged Business Enterprise certification and its benefits for newly
licensed businesses. The Certification Branch will make available to District Small Business
Liaisons a flyer promoting Disadvantaged Business Enterprise certification for distribution
within their respective districts and/or regions.

17



The Office of Business and Economic Opportunity continuously promotes Disadvantaged
Business Enterprise certification and associated benefits to Caltrans’ statewide Small Business
Council and at partnering meetings with business assistance organizations and industry

groups. The Certification Branch will continue to partner with other California Unified
Certification Program member agencies that also certify Disadvantaged Business Enterprises by
promoting their outreach events on the California Unified Certification Program’s website and
Caltrans’ online event calendar.

New and Limited Contracting Small Businesses Enterprises

Objectives

1. Establish baselines for new and limited contracting small business enterprises.

2. Collect and track contracting and procurement data, including the participation of
new and limited contracting small business enterprises, to determine if outreach plan
components are contributing to increased contracting and procurement opportunities
for new and limited contracting small business enterprises.

3. Conduct outreach to new and limited contracting small business enterprises to inform
them of upcoming contracting and procurement opportunities.

Implementation

As part of establishing baselines for new and limited contracting small business enterprises,
Caltrans has defined the terms “contract” and “procurement” using applicable California law,
regulations, manuals, and guidance. Caltrans defines “contract” and “procurement” as follows:

Contract: A contract is a binding agreement with specific terms, enforceable by
law, between two or more parties or entities in which there is a promise to do
something in return for a valuable benefit known as consideration. A contract is a
promise or set of promises that are legally enforceable and, if violated, allow the
injured party access to legal remedies.

Procurement: A procurement provides for an item/commodity. Procurement is
the act of obtaining or buying goods, services, or work from an external source
that is vital to an organization, often via a tendering or competitive bidding
process. This process is used to ensure the buyer receives goods, services, or
work at the best possible price, when aspects such as quality, quantity, time, and
location are compared.
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SB 103 Sec. 4, Government Code section 14110.1(g)(1)(2) defines the following terms:

Limited contracting small business enterprise: A certified small business, as
defined in Section 14837. that has received fewer than five public contracts from
the department in the previous two years or has received public contracts from the
department totaling less than two hundred fifty thousand dollars ($250,000) in the
previous two years.

New small business enterprise: A certified small business. as defined in Section
14837, that has not received a public contract from the department in the previous
fwo years.

By extensively researching all certified Small Business firms in the Department of General
Services’ Cal eProcure database, the Office of Business and Economic Opportunity has
determined that there are 17,552 certified Small Business firms as of July 31, 2018. The
breakdown of certified Small Business firms, according to SB 103’s definitions for new and
limited contracting small business enterprises, is as follows:

e 15,295 new contracting small businesses enterprises

e 628 limited contracting small businesses enterprises

o 88 certified Small Businesses with more than 5 contracts or $250,000 worth of
contracts (other)

e |.541 certified Small Businesses who are not certified to do Caltrans” work
based on assigned United Nations Standard Produets and Services Codes

Figure | presents baselines for new and limited contracting small business enterprises in chart
form.

Figure 1

New and Limited Contracting Small Business
Enterprises: As of July 31, 2018

Limited Contracting Small

Other (>5 contracts or $250,000): 88 Business Enterprises: 628

United Nations Standard
Products and Services
Codes Do Not Match
Caltrans Work: 1,541

New Contracting Small
Business Enterprises: 15,295
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Baselines for new and limited contracting small business enterprises were established using the
following process:

1. The Office of Business and Economic Opportunity downloaded all certified Small
Business firms in the Department of General Services’ Cal eProcure database and
cross-referenced listings with firms that received dollars from Caltrans in the
previous two fiscal years using data from Caltrans’ Division of Procurement and
Contracts.

2. All certified Small Business firms are assigned one or more United Nations
Standard Products and Services Codes as part of their certification profile. The
United Nations Standard Products and Services Codes system is a classification of
products and services that allowed the Office of Business and Economic
Opportunity to identify businesses whose core activities are the most likely to
seek contracts with Caltrans.

3. The Office of Business and Economic Opportunity cross-referenced both data sets
to determine which firms qualified as new and limited contracting small business
enterprises or others (i.e., a certified Small Business that received more than five
contracts or greater than $250,000 in contracts in the previous two years).

4. Some United Nations Standard Products and Services Codes were identified as
classifications for which Caltrans does not have a business need. For example,
United Nations Standard Products and Services Codes that classify businesses in
industries such as agriculture, pets, and baking. Certified Small Business firms
with those United Nations Standard Products and Services Codes were not
included in establishing a baseline for new and limited contracting small business
enterprises.

5. Data went through three levels of quality control to confirm accuracy.

The Office of Business and Economic Opportunity will collect and report on new and limited
contracting small business enterprises data annually to the Legislature.

In addition to the Office of Business and Economic Opportunity’s statewide new and limited
contracting small business enterprises list, each Caltrans district will have a district-specific new
and limited contracting small business enterprises list for tracking purposes and to conduct
targeted outreach. District Small Business Liaisons will reach out to certified Small Business
firms on their new and limited contracting small business enterprises list to inform them of
contracting and procurement opportunities within their respective districts. District Small
Business Liaisons will also provide training to district contract managers and buyers regarding
use of the new and limited contracting small business enterprises list when contracting
opportunities arise. District offices, as well as the Office of Business and Economic
Opportunity, will track outreach efforts to certified Small Business firms on the new and limited
contracting small business enterprises list and attempt to correlate outreach efforts with bid
submittals and potential awards.
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Outreach Activities Required by Statute

The following sections of Part I of the report describe Caltrans’ objectives and implementation
strategies for the Small Business Outreach Plan elements, as required by Government Code
sections 11410.1(b)(1) through 11410.1(b)(5).

A. Apprenticeship Programs (Government Code Section 11410.1(b)(1))

Requirement

SB 103 Sec. 4, Government Code section 14110.1(b)(1): Sponsor, fund, or partner with
apprenticeship programs, including those engaged in specific efforts to increase participation in
the transportation construction industry of all groups, including, but not limited to, women,
minorities, LGBT, disabled veterans, disadvantaged youth, and formerly incarcerated
individuals.

Objectives

1. Partner with the Department of Industrial Relations, Division of Apprenticeship
Standards, to identify apprenticeship programs throughout the State with
approved curricula.

2. Partner with the Federal Highway Administration to identify highway
construction crafts in which there exists a shortage of qualified workers, based on
annual reports of workforce data.

3. Pursue contractual agreements with apprenticeship programs approved by the
Department of Industrial Relations, Division of Apprenticeship Standards, to
provide opportunities for all groups, including underrepresented populations, to
receive job-related training that leads to meaningful employment.

Implementation

The Federal Highway Administration allocates funds annually to Caltrans to implement an
On-the-Job Training Supportive Services program. The On-the-Job Training Supportive
Services program seeks to increase the employability of historically underrepresented individuals
in the highway construction trades.

The Office of Business and Economic Opportunity researches trades in which federal-aid
highway construction contractors report shortages of apprentices and/or trainees by analyzing
annual workforce data reports. Using job forecasting data from the United States Department of
Labor, Bureau of Labor Statistics, the Office of Business and Economic Opportunity identifies
anticipated future employment opportunities for women, minorities, and other underrepresented
or disadvantaged groups to determine which crafts to target for apprenticeship training programs.
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The Office of Business and Economic Opportunity also analyzes the types of barriers that may
preclude individuals from participating in the selected crafts and develops mitigation measures.

The Office of Business and Economic Opportunity confirms availability of apprenticeship
programs for selected trades that are accredited by the Department of Industrial Relations,
Division of Apprenticeship Standards, as required by the Federal Highway Administration.
Once availability is confirmed, the Office of Business and Economic Opportunity completes
vetting of potential apprenticeship programs and provides recommendations to the Federal
Highway Administration for approval. Upon approval by the Federal Highway Administration,
the Office of Business and Economic Opportunity pursues contractual agreements with
apprenticeship programs. Once executed, the Office of Business and Economic Opportunity
monitors participant progress and tracks the number of hours logged toward journeyperson
status.

Caltrans has contracted with the Field Ironworker Apprenticeship & Training Program to provide
ironworker apprenticeship training for women, minorities, and other disadvantaged

individuals. During the contract’s 12-month term, the Field Ironworker Apprenticeship &
Training Program will enroll 80 participants into a pre-apprenticeship training program to
prepare them for ironworker apprenticeship program requirements and expectations. Upon
graduation from the pre-apprenticeship training program, each graduate will proceed to the Field
Ironworker Apprenticeship & Training Program’s ironworker apprenticeship program and work
in the construction trade, sponsored by either a local union or participating contractor. The Field
Ironworker Apprenticeship & Training Program’s first pre-apprenticeship class had 10 students,
and upon graduation, all 10 graduates—now apprentices—worked on Caltrans contracts.
Additional classes will be scheduled throughout the contract term to reach the target enrollment
figure.

In the future, Caltrans plans to work with other highway construction crafts to provide
apprenticeship opportunities for women, minorities, and other disadvantaged individuals.
Success will be measured by the number of underrepresented individuals who sign up for
apprenticeship programs, by the number of hours logged during the contract term, and by the
number of contracts/projects on which participating apprentices worked during the contract

term. The Office of Business and Economic Opportunity will monitor the outcome of the current
program and make any necessary adjustments to ensure its future success.

B. Partnerships with Organizations (Government Code Section 11410.1(b)(2))

Requirement

SB 103 Sec. 4, Government Code section 14110.1(b)(2): Host, fund, or partner with
organizations that host workshops, training classes, and other activities around the state focused
on opportunities to contract with the department. Contracting opportunities discussed may
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include, but shall not be limited to, construction, communication, and consulting services in the
areas of engineering, environmental, and surveying services.

Objectives

1. Establish a business development program for certified Disadvantaged Business
Enterprises pursuant to Appendix C of Title 49 of the Code of Federal
Regulations, Part 26.

2. Increase the number of bids/proposals submitted by certified Disadvantaged
Business Enterprises for work on Caltrans contracts.

3. Increase the number of Disadvantaged Business Enterprises listed on Caltrans
contracts.

Implementation

The Federal Highway Administration allocates funding annually to Caltrans for the provision of
Disadvantaged Business Enterprise Supportive Services to certified and potential Disadvantaged
Business Enterprises at no-cost to participants. Services are made available on a contract basis
and include: training, technical assistance, and assistance in preparing and/or updating business
plans. Disadvantaged Business Enterprise Supportive Services funds support the delivery of
services and activities that are consistent with SB 103, relative to increasing Disadvantaged
Business Enterprise participation only. The use of Disadvantaged Business Enterprise
Supportive Services funding to assist certified Small Business and Disabled Veteran Business
Enterprise firms, as well as other underrepresented businesses that are not also certified as
Disadvantaged Business Enterprises or considered potential Disadvantaged Business Enterprises,
is not permissible under federal regulation. A “potential Disadvantaged Business Enterprise” is
defined as a minority- or woman-owned business that meets revenue requirements described in
Title 49 of the Code of Federal Regulations, Part 26.65.

Caltrans offers Disadvantaged Business Enterprise Supportive Services to certified and potential
Disadvantaged Business Enterprises on a contract basis. The following contracts are currently in
place to provide Disadvantaged Business Enterprise Supportive Services statewide:

e (Caltrans has contracted with Humboldt State University, Sponsored Programs
Foundation, to provide services in the Northern Region (Districts 1, 2, 3, and 4).

e (Caltrans has contracted with California State University, Fresno Foundation, to
provide services in the Central Region (Districts 5, 6, 9, and 10).

e (altrans has contracted with the MiraCosta Community College District to
provide services in the Southern Region (Districts 7, 8, 11, and 12).

Each agreement has contract-specific performance metrics for the number of Disadvantaged

Business Enterprises to be enrolled, for the number of business plans to be created and/or
updated, for the number of participating Disadvantaged Business Enterprises that submit bids for
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Caltrans contracts, and for the number of workshops to be held to educate potential
Disadvantaged Business Enterprises about certification eligibility requirements. All three
contracts expire in June 2019, but they can be extended if funding is approved.

In 2018, Caltrans adopted a “pay-for-performance” model for its Disadvantaged Business
Enterprise Supportive Services contracts, which is expected to result in quantifiable increases in
the number of certified Disadvantaged Business Enterprises competing for and working on
Caltrans contracts. Caltrans’ “pay for performance” model stipulates that Disadvantaged
Business Enterprise Supportive Services providers will only receive payment for training and
technical assistance services rendered by meeting specific performance metrics included in
contract terms. The more effective the services, the more the Disadvantaged Business Enterprise
Supportive Services provider is paid, up to the stated value for each performance metric that is
included in each contract. Caltrans meets weekly with each Disadvantaged Business Enterprise
Supportive Services provider and receives monthly progress reports to monitor progress and
verify reimbursement claims.

C. Increase Contacts Between Prime Contractors and New and Limited Contracting
Small Business Enterprises (Government Code Sections 11410.1(b)(3) &
11410.1(b)(4))

Requirements

SB 103 Sec. 4, Government Code section 14110.1(b)(3): Sponsor meetings to introduce prime
contractors to new and limited contracting small business enterprises, including, but not limited
to, those owned by women, minority, disabled veterans, LGBT, and other disadvantaged groups.

SB 103 Sec. 4, Government Code section 14110.1(b)(4): Sponsor opportunities, including, but
not limited to, prebid meetings and the department’s Calmentor program, to increase contacts
between prime contractors and new and limited contracting small business enterprises, including,
but not limited to, those owned by women, minority, disabled veterans, LGBT, and other
disadvantaged groups.

Objectives

1. Host “Meet the Primes” events to facilitate opportunities for new and limited
contracting small business enterprises to meet with prime contractors.

2. Arrange for prime contractor representatives to participate as guest speakers during
training presentations for small businesses.

3. Partner with industry organizations to organize business matchmaking events.

4. Establish and/or update criteria for hosting pre-bid meetings for Caltrans contracts
and provide training to contracting and purchasing staff.

5. Develop and implement a marketing campaign to recruit additional mentors to
participate in the Calmentor program.
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Implementation

Caltrans’ Office of Business and Economic Opportunity hosted a pair of “Meet the Primes”
events in 2016 and 2017 to facilitate exchanges between prime contractors and small businesses.
Each event featured a panel of several established prime contractors that educated participating
small businesses about the components of a successful bid, the type of work they typically
subcontract out, and the resources they make available to assist small businesses to compete for
work. The events also included a round table question and answer session, facilitated by Office
of Business and Economic Opportunity staff, and allowed time for participants to meet one-on-
one to exchange line cards and statements of qualification. Each event was well-attended, but
the Office of Business and Economic Opportunity could not quantify the degree to which the
events increased contracting opportunities for participating small businesses. In addition, one
prime contractor lamented that the attendees were not representative of the type of work they
typically make available for subcontracting. Caltrans will continue hosting these events in 2019,
placing greater emphasis on targeted marketing to ensure participation of relevant businesses,
and capture data from participants to determine whether they went on to submit bids for and/or
work on Caltrans contracts as a means of validating success.

Caltrans maintains a robust training and outreach schedule that includes events and activities
throughout the State. The traditional model is for Caltrans staff to present information and
answer audience questions, but Caltrans will explore opportunities to invite prime contractors to
participate as guest speakers to provide important context for industry-specific applications of
key concepts. This value-added feature increases contacts between prime contractors and small
businesses and serves as a form of mentoring. Caltrans will develop prompts and instructions for
participating prime contractors, as well as solicit questions from advance registrants, to inform
the scope of information included in presentations and tailor the material for the intended
audience. In addition, Caltrans will set aside time during each training session for business
matchmaking appointments for participating small businesses.

Caltrans recognizes the importance of relationship-building in making business decisions,
especially those involving contractual arrangements with new and limited contracting small
business enterprises. Caltrans intends to foster new relationships by creating opportunities for
small businesses to meet face-to-face with prime contractors to review qualifications, exchange
information, and discuss potential contracting opportunities, requirements, and expectations.
These activities streamline the introduction process, expedite vetting, and can help mitigate
potential concerns about working with new contractors. In addition, Caltrans will continue to
communicate with prime contractors—during partnering meetings with industry groups, during
prime contractor training sessions, and during outreach events—to emphasize the critical role
they play in helping Caltrans to create a more diverse contractor base and increase the
participation of new and limited contracting small business enterprises.

One of the barriers to growing the Calmentor program involves recruiting mentors. Caltrans has
not been successful in recruiting enough mentors to participate in the Calmentor program, and, as
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a result, there are protégés who may be placed on a waiting list to be paired with a suitable
mentor. A more creative approach to marketing Calmentor that highlights potential benefits for
prospective mentors—personal, programmatic, industry-specific—may attract new participants,
and therefore, expand opportunities for small businesses to participate. Accordingly, Caltrans
will develop a campaign for ongoing recruitment of mentors to participate in its Calmentor
program. The campaign will include, but not be limited to, promotional flyers and other
marketing materials, a video that incorporates testimonials from participating mentors and
protégés who have graduated from the program, and orientation-style events for mentors to be
held throughout the state.

Caltrans’ existing guidance for hosting pre-bid meetings—a pre-bid manual—provides general
criteria for staff to consider when evaluating opportunities for hosting pre-bid meetings, but there
is no established performance target (i.e., number of pre-bid meetings per year by division and/or
district) for monitoring purposes. Therefore, some districts do not currently host pre-bid
meetings as a matter of practice; those that do may not follow a standard format. Caltrans plans
to revise its guidance to include greater specificity, where applicable, and adopt a more
performance-based approach for pre-bid meetings to maximize opportunities and benefits for
small businesses. Caltrans will provide training to its contract managers and buyers regarding
procedures for hosting pre-bid meetings, including how to effectively conduct outreach to new
and limited contracting small business enterprises to increase their participation in these
activities.

D. Sponsor Events to Increase Contracting Opportunities (Government Code
Section 11410.1(b)(5))

Requirement

SB 103 Sec. 4, Government Code section 14110.1(b)(5): Partner with organizations representing
persons and business enterprises from underrepresented groups, including, but not limited to,
women, minority, disabled veterans, LGBT, and other disadvantaged groups, in a manner that
will inform members of these organizations on opportunities to participate in transportation
contracts.

Objectives

1. Meet with organizations representing businesses from underrepresented groups by
continuing to host statewide and regional small business council meetings.

2. Meet with local, regional, state, and/or national business assistance organizations
representing businesses from underrepresented groups.

3. Meet with construction and professional services industry organizations to
effectively engage member businesses.

4. Participate in workgroups whose primary objective is to increase small business
participation.
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Implementation

Caltrans’ statewide Small Business Council is an external advisory committee comprised of a
diverse group of individuals and business owners representing multicultural, multi-ethnic trade
associations; chambers of commerce; and other business assistance organizations. As of
September 2018, the following organizations are represented on Caltrans’ statewide Small
Business Council:

e American Council of Engineering Companies - California

e American Indian Chamber of Commerce of California

e American Public Works Association

e Asian American Architects and Engineers, Southern California

e Asian American Architects and Engineers Association

e Asian Business Community Development, Inc.

e C(California Asian Pacific Chamber of Commerce

e (alifornia Black Chamber of Commerce

e (alifornia Chinese American Construction Professionals, Inc.

e California Community Connection Corporation

e United States Veterans Business Alliance

e Elite Service-Disabled Veteran-Owned Business Network

e Fresno Chamber of Commerce

e Fresno Metro Black Chamber of Commerce

e La Raza Roundtable de California

e Latin Business Association

e Mexican American Business and Professional Association

e National Association of Minority Contractors, Northern California Chapter
e San Francisco African American Chamber of Commerce

e San Francisco Bay Area Small Business Council

e San Joaquin County Hispanic Chamber of Commerce

e Society of Hispanic Professional Engineers, Los Angeles Chapter
e Southern California Black Chamber of Commerce

e  Women Construction Coalition

e Women Construction Owners and Executives, California Chapter
e  Women Construction Owners and Executives, United States of America

The purpose of Caltrans’ statewide Small Business Council is to encourage small business
participation on Caltrans’ contracts and provide a forum to obtain feedback about Caltrans’
policies and procedures that impact small business utilization. The statewide Small Business
Council strives to identify and remove systemic barriers through advocating for policy-level
initiatives and directives, thereby assisting Caltrans in maximizing opportunities for small
business participation.
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Each year, from September to November, the statewide Small Business Council reviews its
member roster to verify that all participating organizations are complying with requirements and
expectations defined in a set of operating guidelines established and maintained by Caltrans’
Office of Business and Economic Opportunity. This review includes: removing organizations
that have not met minimum participation requirements, researching new members/organizations,
and following-up with prospective members/organizations to educate them about the work for
which the statewide Small Business Council is responsible. The statewide Small Business
Council also conducts an annual planning session during which it develops strategic objectives
and performance measures. The planning session provides an opportunity to incorporate best
practices gleaned from the previous year’s meetings, as well as engage new public and private
partners regarding efforts to reach a broader audience.

The statewide Small Business Council has contributed to Caltrans’ efforts to revise its Standard
Specifications for construction contracts, divide larger contracts into multiple smaller contracts
to facilitate small businesses bidding as prime contractors, and disseminate information about
bidding and working on Caltrans’ contracts.

The statewide Small Business Council is chaired by the Assistant Director of the Office of
Business and Economic Opportunity. Participants include: Caltrans’ Director, Chief Deputy
Director, District Directors, Division of Procurement and Contracts, Division of Local
Assistance, Division of Construction, Office of Business and Economic Opportunity, SB 1 and
SB 103 coordinators and liaisons, and representatives from the Federal Highway Administration
and Department of General Services.

The statewide Small Business Council includes the following standing committees:

1. Commodities Committee: Discusses policy and procedures related to Caltrans’
procurement of goods and supplies for projects and other contracts.

2. Construction Committee: Discusses policy and procedures related to Caltrans’
construction projects.

3. Local Assistance/Professional Services Committee: Discusses policy and
procedures related to Caltrans contracts with local agencies and professional
services (1.e., architectural and engineering contracts).

In addition, there are two ad hoc committees:

1. Working Group to Enhance Participation of African American Firms in Caltrans’
Contracting: Addresses increasing the pool of African American firms available
to participate in Caltrans’ contracting.

2. SB 1 Workgroup: Addresses increasing Small Business, Disabled Veteran
Business Enterprise, and Disadvantaged Business Enterprise participation on
SB 1-funded projects; maximizing Small Business, Disabled Veteran Business
Enterprise, and Disadvantaged Business Enterprise opportunities and awareness;
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enhancing the willingness of Small Business, Disabled Veteran Business
Enterprise, and Disadvantaged Business Enterprise firms to do business with
Caltrans; and removing barriers hindering Small Business, Disabled Veteran
Business Enterprise, and Disadvantaged Business Enterprise participation in
Caltrans’ projects.

Several regional small business councils complement Caltrans’ statewide Small Business
Council. Regional councils exist in District 4 (greater San Francisco Bay Area); Districts 7, 8,
and 12 (greater Los Angeles area, Orange County, and Inland Empire); and District 11 (San
Diego and Imperial counties).

Caltrans also convenes a Disadvantaged Business Enterprise Participation Committee to develop
and implement strategies and initiatives to increase participation opportunities for
underrepresented businesses that are Disadvantaged Business Enterprise-certified to perform
construction-related work. The Disadvantaged Business Enterprise Participation Committee
roster includes businesses owned by underrepresented individuals, prime contractors,
representatives from construction industry organizations, Caltrans project delivery stakeholders
(including the Office of Business and Economic Opportunity), and representatives from the
Federal Highway Administration.

Moving forward, Caltrans’ Disadvantaged Business Enterprise Participation Committee is
considering expanding its scope to include Disadvantaged Business Enterprises engaged in
professional services, such as architectural and engineering work, as well as prime consultants.
The addition of architectural and engineering-related prime consultants and subconsultants will
allow for a more comprehensive discussion on ways to increase Caltrans’ overall Disadvantaged
Business Enterprise participation.

Caltrans’ Disadvantaged Business Enterprise Participation Committee includes the following
task groups:

1. Task Group B: Focused on post-award/utilization issues, including stop notices;
prime contractor withholds; prompt payment; educating current and future
Disadvantaged Business Enterprise firms on pre/post award activities related to
Disadvantaged Business Enterprise utilization; dispute resolution for primes, subs,
and suppliers; and joint checks.

2. Task Group C: Focused on pre-award issues, including effective outreach
strategies to educate contractors about the Disadvantaged Business Enterprise
certification process; strengthening the connection and effectiveness of Caltrans’
District Small Business Liaisons; reorganizing the Office of Business and
Economic Opportunity’s website to increase effectiveness; and improving access
to online tools for prospective Disadvantaged Business Enterprise firms and prime
contractors searching for Disadvantaged Business Enterprises to meet contract
goals.
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3. Task Group D: Focused on the use of North American Industry Classification
System codes and work category codes to identify ready, willing, and able
Disadvantaged Business Enterprises by primary business activity, including
relevancy to the Disadvantaged Business Enterprise program; determining the
pros and cons of coding systems; and addressing the challenges Disadvantaged
Business Enterprise-certified firms face when attempting to add codes to their
database profile.

Caltrans’ Disadvantaged Business Enterprise Participation Committee has two new focus areas:
1) trucking (i.e, transport of materials and equipment), and 2) good faith efforts to meet
Disadvantaged Business Enterprise contract goals. Each focus area will be assigned a task group
to discuss challenges and develop mitigation measures.

Caltrans’ Office of Business and Economic Opportunity will continue to meet with business
assistance organizations who represent businesses owned by underrepresented individuals to
increase awareness of Caltrans’ contracting opportunities among community members. As of
September 2018, Caltrans’ Office of Business and Economic Opportunity has met with the
following organizations:

e American Indian Chamber of Commerce

e (California Asian-Pacific Chamber of Commerce

e (alifornia Black Chamber of Commerce

e C(California Hispanic Chamber of Commerce

e Golden Gate Business Association (San Francisco LGBT Chamber of Commerce)
e National Gay and Lesbian Chamber of Commerce

e United States Veterans Business Alliance

e Veterans in Business Network

e Elite Service-Disabled Veteran-Owned Business Network

Caltrans’ Office of Business and Economic Opportunity will continue to meet quarterly with
construction and professional industry organizations, including, but not limited to, the Associated
General Contractors, United Contractors, Southern California Contractors Association, and
American Council of Engineering Companies, to discuss efforts to maximize Small Business,
Disabled Veteran Business Enterprise, and Disadvantaged Business Enterprise participation on
Caltrans contracts.
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Caltrans’ 12 district offices also serve as catalysts for cultivating partnerships at the district
and/or regional level. District partners include, but are not limited to:

e Small Business Development Centers

e Procurement Technical Assistance Centers

e Builders’ exchanges

e Service Corps of Retired Executives chapters

e Chambers of commerce

e  Woman/minority/disabled veteran/LGBT organizations
e Community colleges

¢ Financial institutions

e Local, state, and federal agencies
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Part II: Implementation of Related SB 103 Small Business Requirements
A. Voluntarily Reported Data (Government Code Section 14110.2)

Requirements

SB 103 Sec. 5, Government Code section 14110.2(a): The department shall collect voluntarily
reported data on groups of interest awarded public contracts by the department, including, but
not limited to, women, minority, LGBT, and disabled veteran business enterprises.

SB 103 Sec. 5, Government Code section 14110.2(b): The department shall report the
information collected pursuant to subdivision (a) annually to the Legislature in conformance with

Section 9795.

Implementation

As required in SB 103, and in compliance with California Proposition 209, Caltrans will collect
voluntarily reported data from recipients of its public contract awards, including, but not limited
to, businesses owned by women, minorities, LGBT, and disabled veterans. Proposition 209
prohibits Caltrans and other State departments from discriminating against or giving preferential
treatment to any individual or group in public employment, public education, or public
contracting based on race, sex, color, ethnicity, or national origin.

Caltrans collects voluntarily reported data, pursuant to Public Contract Code section 10111, by
employing a “Voluntary Statistical Data Sheet” form (ADM-3023; see Appendix C). Data from
voluntary statistical data sheets is aggregated annually and reported to the Department of General
Services by way of the Ethnicity, Race, Gender, Sexual Orientation Report, which is part of the
annual Contracting Activity Report (Form 810) requirement.

Caltrans’ Division of Procurement and Contracts sends voluntarily statistical data sheets to all
prime contractors on state-funded contracts. Submittal of information to Caltrans is strictly
voluntary. Information collected on voluntary statistical data sheets is anonymous and cannot be
correlated to a specific certified Small Business; therefore, data cannot be disaggregated by
group. Since completion of voluntary statistical data sheets is voluntary, Caltrans does not
receive data for every state-funded contract.

The Office of Business and Economic Opportunity and the Division of Procurement and
Contracts are developing processes to increase the collection of voluntary statistical data sheets.
By June 2019, the Division of Procurement and Contracts will begin sending all contract
documents electronically to contractors, including voluntary statistical data sheet forms.
Contractors must then sign and send back documents electronically to the Division of
Procurement and Contracts, including, potentially, the voluntary statistical data sheet, if
contractors elect to provide the data. By streamlining the document submittal process, Caltrans
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estimates that an additional 20-30 percent of voluntary statistical data sheet forms could be
collected.

To comply with SB 103, Caltrans will report annually to the Legislature its progress on the
collection of voluntary statistical data sheet forms. Caltrans will base all reporting on voluntarily

collected data; the accuracy of voluntary data reports is based on the data submitted by
contractors.

Figure A-1 compares voluntary statistical data sheet forms received from contractors in state
fiscal year 2016-2017 and 2017-2018.

Figure A-1

Voluntary Statistical Data Sheet Comparison

2016-2017 vs. 2017-2018
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Figure A-2 details voluntary statistical data sheet forms sent and received in state fiscal year
2016-2017.

Figure 4-2

Voluntary Statistical Data Sheets
2016-2017: 524 Forms Sent

Total Incomplete: 99 |

‘ Total Received: 320

Total Missing: 105

» Total Received

= Total Missing

= Total Incomplete

Figure A-3 summarizes the results from voluntary statistical data sheet forms collected in state
fiscal year 2016-2017.

Figure 4-3
Ethnicity, Race, Gender, Sexual Orientation (ERGSO) Report
Agency: T ion Agency | Depertment:| Transporiation
i A¥ Coniracts
Fiscal Year: | 2016/2017 Goods | Services | Construction | Totals
Column A | ColumnB | Cotumn C | Column D
Ethmicity Classifications n
Asizn-indian] 5 9.422.656 | S 280,000 | $ 9,682,855
: Backl 8 558 | s s229279| S 61,732 | 8 5,851,573
v Hispanic] $ 128688 14228 112 § 15088711 S 15,738,270
t Native Amencan| $ - |s §,230000| S 5,540,000 | § 12.770,000
1 Paciic-Asian L3 17,587200 | S 200000 S 18,137,200
Other, s 35438194 | § 7.467205!'S 45,865,398
3 g2,485442| § 16,727,815 | §
Amerdean indian or Alaska Natlvel S < s5s530000 | € 40.000 | S -5.570.000
P Asiard s 21762180 | $ 206000 | S 21,988,180
: Black or Alncan Amansan] 5 556 § 5229279 5 761,039 | S 991,673
t Natye Hawailan or Other Pacific siander] $ - |s 105006 | § K 105,006
2 White] 5 2,238,809 | § 104521137 | S 48086,105 | S 111,756,051
s - 1§ 11,268490 | S 5024507 | S 17,202,997
TOTALS| S 2239385 § 148,243,092 | S 12.022.351 | $ 182.704 807
3 Gender
. Female] S 455004 | § 26563755 | 5 4842.000 | § 31.860,758
A Maisf & 1784871 | 8 138 166475 | 3 AMA00244 | § 171,051 820
A Transg B - $ - Is E
TOTA: $ 2238935 | § 164.7306230 | $ 35942244 | 3 202,912,409
» [Sexus! Orientation
3 Leshlan| 3 - 3 s
: Gay| S s - i =
P Bicexual] $ B 1.367,200 | § 1,367,300
TOTALS| 5 - |5 = Is 1.367.500 | 5 1.367.300
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Figure A-4 details voluntary statistical data sheet forms sent and received in fiscal year 2017-
2018.

F igure A-4

Voluntary Statistical Data Sheet
2017-2018: 521 Forms Sent

- " Total Received: 245

= Total Received = Total Missing  » Total Incomplete

| Total Incomplete: 26 =

Total Missing: 250 |

Figure A-5 summarizes the results from voluntary statistical data sheet forms collected in state
fiscal year 2017-2018.

Figure 4-5
Ethpicity, Race, Gender, Sexual Orientation (ERGS0) Report
Agency:{ Tramapartation Agency |  Dugartment | Transpottation
Al
Fracal Year (2017/2018 Goods | Services | Consyruction | Totk
CoiumnA | Columa B {  CalumnCT | Column O
Ethnicity Clavsifications
5 Asisndodan| § s s 11504170 | & - |s 11,804,170
S Black| § w2z s 3814500 § =) [ 2,815,202
' Hispanict $ ns270 | 21785302 3 9424006 § 21,284,579
' Naive Amencan| $ - Is 2604030 | 3 30,006] § 2.534.038
, PaciicAsizn| § 3 2604030 | & 2850000| $ 5404 039
Ciher| 5 20940 3 31.025.469 | & @.177556] 3 39,223 we4
TOTALS| 5 86402 | 5 73337018 | &  20441,581] 8 22,606,002
Race Clessifications
Amagncan Indlan or Alaska Natve! 5 s 1,885,131 | & - |4 1 085151
. Asn! 3 T 120008508  2860000| S 15460550
- Biack of Alrcan Amedcan| $. EE 2243008 | % =% 2,243 385
L Natve Hawaian or Other Facfic islander] - |s 2.863,054 | § s 2,883,054
1 White! $ 86210 | $ 86,538,240 | 3 BI8BA125| 5 170,608,574
Other} 5 - |s 3426282158 2708285| S & 135577
TOTALS| 5 86002|5  100778,270| & B9 453410| § 1sa318282
r |Gender
. Femalel 5 10550213 2042888 |5 RAES002) |5 40484200
. - 3 5 82005122 | $ 84,803210 | &  146,608332
Tranagendar| - - |3 - |3 N -
s TOTALS| & B8302|§ 102521802 | & 93756131 | &  19A362.534
» ontation
. Lesban| 5 s s s -
{ 3 - |'s ~ 1% 113 B
Bisexud| 5 02| 8 58309 | § ADO.000 | & PERL |
¢ TOTALS] 5 37| s s8388 | 8 %00,000] 5 456,781 |
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B. Disadvantaged Business Enterprise Participation on Federally-Funded Contracts

Caltrans can supplement voluntarily reported data from its state-funded contracts with certain
demographic data it collects for certified Disadvantaged Business Enterprises that participate on
its United States Department of Transportation-assisted contracts. Certification as a
Disadvantaged Business Enterprise is based, in part, on whether a business is majority-owned by
individuals presumed to be socially and economically disadvantaged, as defined in Title 49 of
the Code of Federal Regulations, Part 26, including women and minorities. Therefore, Caltrans
can quantify the participation of certified Disadvantaged Business Enterprises, including
members of certain underrepresented groups, on its United States Department of Transportation-
assisted contracts by race/ethnicity and gender.

Caltrans is required to report semi-annually to the United States Department of Transportation
the total dollar value of contracts awarded to Disadvantaged Business Enterprises during the
federal fiscal year, including a breakdown by race/ethnicity/gender, pursuant to Title 49 of the
Code of Federal Regulations, Part 26.11. Figures B-1 and B-2 reflect Caltrans’ 2016-2017 and
2017-2018 Disadvantaged Business Enterprise participation, disaggregated by disadvantaged
groups defined in Title 49 of the Code of Federal Regulations, Part 26, on major construction,
minor A construction, and maintenance contracts awarded by the Division of Engineering
Services-Office Engineer, and minor B construction and architectural and engineering contracts
awarded by the Division of Procurement and Contracts.
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F igure B-1

Division of Engineering Services-Office Engineer
and Division of Procurement and Contracts
Combined Disadvantaged Business Enterprise
Commitment 2016-2017: $199,759,592.51
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F igure B-2

Division of Engineering Services-Office Engineer and
Division of Procurement and Contracts
Combined Disadvantaged Business Enterprise
Commitment 2017-2018: $267,306,678.94

African American:
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C. Achieve 25 Percent Small Business Participation (Government Code Section 14110.3)

Requirement

SB 103 Sec. 6, Government Code section 14110.3: The department shall achieve, at a minimum,
an overall rate of 25 percent certified small business participation in state-funded contracts and
procurements.

Objectives

1. Maximize Small Business participation through use of available procurement
options and mechanisms.

2. Track and monitor Small Business participation on state-funded contracts and
procurements on an ongoing basis.

3. Schedule partnering meetings with Caltrans contracting and purchasing staff to
identify opportunities for maximizing Small Business participation and provide
training, where applicable.

Implementation

Pursuant to Public Contract Code section 10111, Caltrans is required to report annually on the
dollar value of its state-funded contracts and procurements awarded to certified Small Business
firms. This report is known as the Contracting Activity Report and is due to the Department of
General Services annually by August 1.

Caltrans has exceeded the 25 percent Small Business participation target in each of the previous
5 state fiscal years, as reported on the Contracting Activity Report. Refer to the table below:

Caltrans’ Small Business Participation on State-Funded Contracts and Procurements
Fiscal Year Total State Dollars | Total Small Business $ | Small Business %
17/18 $1.785.183.219 $510.017.424 28.51 percent
16/17 $1.416,819.919 $408,919,922 28.86 percent
15/16 $1,129.015,763 $519,879,000 46.05 percent
14/15 $1,230,371,824 $349,378.,944 28.40 percent
13/14 $1,074.833,768 $303,566,873 28.24 percent

Caltrans obtains Small Business participation by contracting directly with and/or purchasing
directly from certified Small Business firms using the Small Business/Disabled Veteran Business
Enterprise Option. In addition, Caltrans offers a bid preference for certified Small Business
bidders and a bid preference for noncertified bidders who commut at least 25 percent of the value
of a contract to certified Small Business subcontractors. The preceding measures are consistent
with the Small Business Procurement and Contract Act (Government Code sections 14835-
14847). Although Caltrans does not currently set individual contract goals for Small Business
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participation, SB 103 and amended Government Code language provide Caltrans with a statutory
basis for considering this practice as a method for increasing Small Business participation.

Caltrans will continue to track and monitor Small Business participation on its state-funded
contracts and procurements on an ongoing basis using quarterly reports issued by the Division of
Procurement and Contracts, which is responsible for preparing the Contracting Activity Report
on behalf of Caltrans, and supplemental data provided by the Division of Engineering Services-
Office Engineer and the Office of Business and Economic Opportunity. All three divisions—
Division of Procurement and Contracts, Division of Engineering Services, and the Office of
Business and Economic Opportunity—will meet at regular intervals to monitor progress toward
achieving an overall rate of 25 percent Small Business participation on state-funded contracts
and procurements.

In State fiscal year 2015-2016, Caltrans reported Small Business participation of 46.05 percent.
This percentage is a statistical outlier, and, thus, required further research. In October 2016, the
Department of General Services audited Caltrans’ reported Small Business participation for state
fiscal year 2015-2016. The Department of General Services concurred with Caltrans’ reported
Small Business participation of 46.05 percent and there were no findings.

D. Increase Disparity Study Indices (Government Code Sections 14110.4)

Requirements

SB 103 Sec. 7, Government Code section 14110.4(a): Beginning with the 2018-2019 fiscal year,
the department shall take all lawful and reasonable steps to raise the disparity indices for
contracts awarded under the federal Disadvantaged Business Enterprise Program (Part 26 of Title
49 of the Code of Federal Regulations) to 100 for contracts and procurements subject to federal
participation requirements, with particular emphasis on those minorities that exhibited
substantial disparities with the indices, consistent with federal laws and regulations and
subdivision (e) of Section 31 of Article I of the California Constitution.

SB 103 Sec. 7, Government Code section 14110.4(b): The department shall implement the
recommendations from every disparity study undertaken as part of the federal Disadvantaged
Business Enterprise Program (Part 26 of Title 49 of the Code of Federal Regulations), consistent
with federal laws and regulations and subdivision (e) of Section 31 of Article I of the California
Constitution.

Objectives
1. Calculate and analyze disparity indices.

2. Identify minority groups with substantial disparities.
3. Outline recommendations from previous disparity studies.

40



Implementation

Caltrans conducts disparity studies every three years to obtain evidence on which to base its
overall annual Disadvantaged Business Enterprise participation goals for Federal Highway
Administration- and Federal Transit Administration-assisted contracts pursuant to Title 49 of the
Code of Federal Regulations, Part 26.45. A disparity study examines whether discrimination
exists in the transportation industry and quantifies the degree to which it exists, if applicable.

A disparity study compares the participation of minority- and woman-owned businesses across
racial/ethnic and gender groups by calculating disparity indices. Disparity indices provide a way
of assessing how closely the actual participation of minority- and woman-owned businesses
matches the percentage of contract dollars that those businesses might be expected to receive
based on their availability for specific sets of contracts.

Disparity indices are calculated using the following formula:

% Actual Participation x 100 = Disparity Index
% Availability

A disparity index of 100, also referred to as parity, indicates a match between actual participation
and availability for a particular group for a specific set of contracts. A disparity index of less
than 100 may indicate a disparity between participation and availability. A disparity index of
less than 80 is often interpreted as an indicator of substantial disparity.

Disparity indices for Caltrans’ state-funded contracts—that is, contracts without race- or gender-
conscious measures—were calculated as part of Caltrans’ 2016 Federal Highway Administration
Disparity Study. Assessing disparities on contracts in a race- and gender-neutral environment,
without Disadvantaged Business Enterprise contract goals, allows Caltrans to better understand
the effects of Disadvantaged Business Enterprise contract goals on the participation of minority-
and woman-owned businesses. The results identified five of six Disadvantaged Business
Enterprise groups with substantial disparities (i.e., a disparity index of less than 80). One
Disadvantaged Business Enterprise group, Subcontinent Asian Americans, was found to be
above parity (i.e., a disparity index above 100). Refer to figure D-1, next page.
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Figure D-1: Disparity Indices on Caltrans’ State-Funded Contracts*
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*Source: Caltrans’ 2016 Federal Highway Administration Disparity Study

Caltrans’ practice of setting individual Disadvantaged Business Enterprise contract goals on
Federal Highway Administration- and Federal Transit Administration-assisted contracts with
subcontracting opportunities is considered a race-conscious measure, because it applies
specifically to woman- and minority-owned businesses who meet Disadvantaged Business
Enterprise certification eligibility requirements. In addition, Caltrans has a broad range of race-
and gender-neutral measures to encourage the participation of all small businesses, including
Disadvantaged Business Enterprises, m its construction and professional services contracts.

Caltrans’ race- and gender-neutral efforts can be classified into the following categories:

Business outreach and communication
Technical assistance and training
Improved contracting processes

Finance and bonding programs

Prompt payment

Data collection, monitoring, and reporting
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Caltrans has completed four disparity studies for its Disadvantaged Business Enterprise program:
February 2007 (Federal Highway Administration), August 2012 (Federal Highway
Administration), December 2014 (Federal Transit Administration), and June 2016 (Federal
Highway Administration). All four studies have yielded a combined 118 recommendations.
Recommendations have been sorted into four categories:

Included in the Small Business Outreach Plan
Previously implemented

In development

Under review

b=

Most items identified as being “under review” require a legal opinion. One of the objectives of
the Disadvantaged Business Enterprise program is to create a level-playing field for groups
presumed to be socially and economically disadvantaged to compete for United States
Department of Transportation-assisted contracts. However, California’s Proposition 209, passed
in November 1996, amended the State Constitution to prohibit public institutions from
considering race, sex, color, ethnicity, or national origin in several areas, including public
contracting. As Caltrans consults with and receives legal counsel, recommendations will be
phased into future updates to the Small Business Outreach Plan.

Items identified as “in development” generally fall into two categories:

1. Software
2. Outreach

The Office of Business and Economic Opportunity, in collaboration with Caltrans’ Division of
Local Assistance, Division of Transportation Planning, and Division of Rail and Mass
Transportation, is researching available software that can accommodate the growing need for
business participation data on demand, as well as generate mandated contracting activity reports.
The goal is to choose the software that best suits a myriad of departmental needs and purchase
and deploy in 12 to 18 months.

Recommendations for enhanced outreach will be phased into future updates to the Small
Business Outreach Plan.

E. Advertising Contracting and Procurement Information (Public Contract Code
Section 10140(c)(2))

Requirement

SB 103 Sec. 9, Public Contract Code 10140(c)(2): If the department exercises its authority under
paragraph (1), the department shall also publish information regarding notices listed on the
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department’s Internet Web site in trade papers, newspapers, or magazines, as appropriate in order
to ensure all communities have access to the public notice, including those publications whose
primary audience consists of underrepresented groups, including, but not limited to, women,
minorities, LGBT, and disabled veterans, pursuant to the frequency requirements specified in
subdivision (a).

Objectives

1. Develop a list of publications whose primary audience consists of underrepresented
groups.

2. Develop content for notices, tailoring information to the maximum extent possible,
including translating notices into other languages, as appropriate.

3. Supplement print notices with notices in relevant online publications and resources,
where applicable, as well as use of social media and direct mailings.

Implementation

Public Contract Code section 10140(a)(1) allows State departments to meet requirements for
issuing public notice of a project by using “a newspaper of general circulation published in the
county in which the project is located, or if located in more than one county, in such a newspaper
in a county in which a major portion of the work is to be done.” If Caltrans exercises this option,
it must comply with the provisions of Public Contract Code section 10140(c)(2) and also place
notices in publications whose primary audience consists of underrepresented groups.

In December 2017, Caltrans’ Office of Business and Economic Opportunity developed a list of
publications whose readership includes a significant number of underrepresented individuals;
this list will continue to evolve as research continues. Ongoing meetings with women, minority,
LGBT, and veteran organizations will also identify avenues for engaging business owners in
their respective communities.

Between January 2018 and April 2018, the Office of Business and Economic Opportunity placed
print notices in 27 publications throughout the state whose readership includes a significant
number of underrepresented individuals. Between June 2018 and August 2018, the Office of
Business and Economic Opportunity placed an additional 26 notices. The first notice announced
upcoming Caltrans contracting opportunities resulting from SB 1, while the second notice
included links to Caltrans’ construction and architectural and engineering contract “Look Ahead
Reports” and an online calendar of upcoming trainings and resources. Notices were translated
into seven other languages (Hindi, Japanese, Korean, Mandarin, Punjabi, Spanish, and
Vietnamese), as appropriate.

Caltrans will continue to develop notices for placement in print publications throughout the state

whose readership includes a significant number of underrepresented individuals. Content will
vary, as appropriate, and will include, but not be limited to, information regarding currently
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advertised contracts, upcoming contracting opportunities, training opportunities and resources,
and outreach events and activities. Caltrans will supplement print notices by using social media
(i.e., Facebook, Twitter) and direct mailings, where applicable.

Caltrans’ Office of Business and Economic Opportunity will continue to work with departmental

project delivery stakeholders to identify opportunities for placing notices, develop suitable
content, and identify additional industry-centric publications for consideration.
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Appendix A: Evaluation Survey Results: Office of Business and Economic Opportunity’s Fiscal Year 2017-2018 Traming
Presentations

Number | Percentage of
of Survey | Respondents
Responses [ Who Were Survey
Presentation Title Attendees | Received Satisfied Format Recommended Improvements
e Survey attendees at the beginning of the

workshop for specific concerns.

¢ Discuss requirements for Safe Harbor
Rate (specifically related to

Electronic and architectural and engineering contracts).
hard copy e Details for service contracts.

e More consulting information
(specifically environmental consulting).

e Opportunities to meet actual prime
contractors.

e Expand information regarding North
American Industry Classification
System coding.

e More time for questions.

e More frequent workshops.

Electronic and | ¢ Website navigation assistance.
hard copy e Opportunities to meet prime
contractors.

e More mformation about becoming a
prime contractor.

Pliglg Contractor A3 - 85% Electronic and | e Use local radio stations to reach out to

Training hard copy minority businesses.

e Get participation and/or feedback from
suppliers.

Doing Business with

0/,
Caltrans: Getting Started 137 22 86%

Disadvantaged Business
Enterprise Certification 86 4 75% Electronic
Workshop

Subcontractor Training 86 17 100%
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Appendix B: Overview of Caltrans’ Small Business Outreach Workgroup

Purpose

Caltrans’ Small Business Outreach Workgroup brings together a cross-functional team of
Caltrans subject-matter experts to monitor the implementation of Small Business Outreach Plan
components. This activity provides a mechanism for communication, tracking, evaluation,
reporting, and resources management.

Reporting Structure

The Office of Business and Economic Opportunity will serve as the chair of Caltrans’ Small
Business Outreach Workgroup. The Office of Business and Economic Opportunity will appoint
a workgroup facilitator, who will be charged with managing the workgroup’s roster, scheduling
meetings, developing agendas, tracking action items, preparing reports, and communicating
updates to executive management.

Objectives

1. Invest in activities that create opportunities for prime contractors and
subcontractors, including new and limited contract small business enterprises, to
meet face-to-face.

2. Collaborate with internal and external partners to organize and deliver events and
activities focusing on Caltrans contracting opportunities.

3. Communicate more effectively with new and limited contracting small business
enterprises regarding Caltrans contracting opportunities.

4. Expand options for accessing and receiving training and technical assistance.

5. Employ assessments, surveys, and other metrics to evaluate the effectiveness of
programs, services, and activities, and inform future outreach efforts.

Participating Divisions

e Office of Business and Economic Opportunity: Responsible for conducting
outreach to promote awareness of Caltrans’ contracting opportunities, providing
resources for new and limited contracting small business enterprises (i.e., training
and technical assistance), and tracking and reporting business participation data.
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Division of Engineering Services-Office Engineer: Responsible for developing,
advertising, and awarding minor A construction, major construction, and
maintenance contracts.

Division of Procurement and Contracts: Responsible for procurement of
information technology and non-information technology commodities, as well as
developing, advertising, awarding, and managing minor B construction, service,
and architectural and engineering contracts.

Division of Local Assistance: Responsible for authorizing and overseeing local
public agency construction and architectural and engineering contracts for over
600 cities, counties, and local municipalities.

Division of Construction: Responsible for oversight of the performance of work
on Caltrans construction contracts, including utilization of listed Small Business,
Disabled Veteran Business Enterprise, Disadvantaged Business Enterprise, and
noncertified subcontractors.

49



Appendix C: Voluntary Statistical Data Sheet: ADM-3023



Appendix D: Small Business Outreach Roles and Responsibilities

Office of Business and Economic Opportunity

e Develop Caltrans’ Small Business Outreach Plan to increase procurement opportunities
for new and limited contracting small business enterprises, including underrepresented
groups.

e Update Caltrans’ Small Business Outreach Plan, as required.

e Determine baselines for new and limited contracting small business enterprises.

e Track and monitor awards to new and limited contracting small business enterprises.

e Submit annual reports to the Legislature for new and limited contracting small business
enterprises and other underrepresented groups receiving Caltrans contracts.

e Sponsor apprenticeship programs.

e Sponsor meetings to introduce prime contractors to new and limited contracting small
business enterprises.

e Partner with organizations to increase contracting opportunities for all underrepresented
groups.

e Develop new outreach methods to engage new and limited contracting small business
enterprises.

e Place notices regarding upcoming Caltrans contracting opportunities in publications
whose primary audience includes underrepresented individuals.

e Chair Caltrans’ Small Business Outreach Workgroup.

Division of Procurement and Contracts

e Send quarterly Small Business and Disabled Veteran Business Enterprise participation
data on state-funded contracts and purchases to the Office of Business and Economic
Opportunity.

e Assist with increasing receipt of voluntary statistical data sheet forms for Caltrans’
awarded contracts.

e Assist with outreach to new and limited contracting small business enterprises to increase
procurement opportunities.

e Participate in Caltrans’ Small Business Outreach Workgroup.

Caltrans’ Divisions and District Offices

e Sponsor apprenticeship programs.

e Partner with organizations to increase contracting opportunities for all underrepresented
groups.

e Sponsor meetings to introduce prime contractors to new and limited contracting small
business enterprises.

e Host training workshops.
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Sponsor pre-bid meetings.

Sponsor Calmentor activities.

Fund placement of notices regarding upcoming Caltrans contracting opportunities in
publications whose primary audience includes underrepresented individuals.
Participate in Caltrans’ Small Business Outreach Workgroup.
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Appendix E: Caltrans District Map
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Appendix F: Statutory Reporting Reference

SB 103 Sec. 4, Government Code section 14110.1

14110.1. (a) (1) The department shall develop and submit to the Legislature, by January 1, 2019,
a detailed outreach plan intended to increase procurement opportunities for new and limited
contracting small business enterprises, including, but not limited to, those owned by women,
minority, disabled veterans, LGBT, and other disadvantaged groups, in all the department’s
transportation programs, including, but not limited to, state road repairs, bridge repair and
maintenance, trade corridors, congestion commute corridors, and local partnerships.

(2) The department shall update the outreach plan based on the outcome of any disparity study
undertaken every three years as part of the federal Disadvantaged Business Enterprise Program
(Part 26 of Title 49 of the Code of Federal Regulations).

(b) The department shall undertake all of the following outreach activities, which shall be
included in the plan:

(1) Sponsor, fund, or partner with apprenticeship programs, including those engaged in specific
efforts to increase participation in the transportation construction industry of all groups,
including, but not limited to, women, minorities, LGBT, disabled veterans, disadvantaged youth,
and formerly incarcerated individuals.

(2) Host, fund, or partner with organizations that host workshops, training classes, and other
activities around the state focused on opportunities to contract with the department. Contracting
opportunities discussed may include, but shall not be limited to, construction, communication,
and consulting services in the areas of engineering, environmental, and surveying services.

(3) Sponsor meetings to introduce prime contractors to new and limited contracting small
business enterprises, including, but not limited to, those owned by women, minority, disabled
veterans, LGBT, and other disadvantaged groups.

(4) Sponsor opportunities, including, but not limited to, prebid meetings and the department’s
Calmentor program, to increase contacts between prime contractors and new and limited
contracting small business enterprises, including, but not limited to, those owned by women,
minority, disabled veterans, LGBT, and other disadvantaged groups.

(5) Partner with organizations representing persons and business enterprises from
underrepresented groups, including, but not limited to, women, minority, disabled veterans,
LGBT, and other disadvantaged groups, in a manner that will inform members of these
organizations on opportunities to participate in transportation contracts.

(c) By January 1, 2019, the department shall submit the outreach plan prepared pursuant to
paragraph (1) of subdivision (a), and each update thereafter, to the California Legislative Black
Caucus, California Latino Legislative Caucus, California Asian Pacific Islander Legislative
Caucus, California Legislative Lesbian, Gay, Bisexual, and Transgender Caucus, and California
Legislative Women’s Caucus.

(d) The department shall annually report to the Legislature, pursuant to Section 14110.2, the
percentages of entities receiving public contracts from the department, disaggregated by
classifications, including, but not limited to, new and limited contracting enterprises, and
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women, minority, disabled veteran, and LGBT business enterprises, and further disaggregated
within each of these classifications by contract size categories, as determined by the department.
(e) All reports to the Legislature required by this section shall be submitted in conformance with
Section 9795.

(f) The Inspector General of the Independent Office of Audits and Investigations shall review,
audit, and report on the department’s outreach efforts required by this section. In addition, the
Inspector General shall audit businesses as appropriate to ensure that persons associated with
entities that do not meet the definition of a new or limited contracting small business enterprise
do not create a new associated entity that would meet the definition of a new or limited
contracting small business enterprise and thereby subvert the purposes of this section.

(g) For purposes of this section, the following terms have the following meanings:

(1) “Limited contracting small business enterprise” means a certified small business, as defined
in Section 14837, that has received fewer than five public contracts from the department in the
previous two years or has received public contracts from the department totaling less than two
hundred fifty thousand dollars ($250,000) in the previous two years.

(2) “New small business enterprise” means a certified small business, as defined in Section
14837, that has not received a public contract from the department in the previous two years.

SB 103 Sec. 5. Government Code section 14110.2

14110.2. (a) The department shall collect voluntarily reported data on groups of interest awarded
public contracts by the department, including, but not limited to, women, minority, LGBT, and
disabled veteran business enterprises.

(b) The department shall report the information collected pursuant to subdivision (a) annually to
the Legislature in conformance with Section 9795.

SB 103 Sec. 6, Government Code section 14110.3

14110.3. The department shall achieve, at a minimum, an overall rate of 25 percent certified
small business participation in state-funded contracts and procurements. For purposes of this
section, “small business” has the same meaning as set forth in Section 14837.

SB 103 Sec. 7, Government Code section 14110.4

14110.4. (a) Beginning with the 2018—19 fiscal year, the department shall take all lawful and
reasonable steps to raise the disparity indices for contracts awarded under the federal
Disadvantaged Business Enterprise Program (Part 26 of Title 49 of the Code of Federal
Regulations) to 100 for contracts and procurements subject to federal participation requirements,
with particular emphasis on those minorities that exhibit substantial disparities with the indices,
consistent with federal laws and regulations and subdivision (e) of Section 31 of Article I of the
California Constitution.

(b) The department shall implement the recommendations from every disparity study undertaken
as part of the federal Disadvantaged Business Enterprise Program (Part 26 of Title 49 of the
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Code of Federal Regulations), consistent with federal laws and regulations and subdivision (¢) of
Section 31 of Article I of the California Constitution.

SB 103 Sec. 9, Public Contract Code section 10140

10140. (a) Public notice of a project shall be given by publication once a week for at least two
consecutive weeks or once a week for more than two consecutive weeks if the longer period of
advertising is deemed necessary by the department, as follows:

(1) In a newspaper of general circulation published in the county in which the project is located,
or if located in more than one county, in such a newspaper in a county in which a major portion
of the work is to be done.

(2) In a trade paper of general circulation published in San Francisco for projects located in
County Group No. 1, as defined in Section 187 of the Streets and Highways Code, or in Los
Angeles for projects located in County Group No. 2, as defined in Section 187 of the Streets and
Highways Code, devoted primarily to the dissemination of contract and building news among
contracting and building materials supply firms.

(b) The department may publish the notice to bidders for a project in additional trade papers or
newspapers of general circulation that it deems advisable.

(c) (1) In the case of the Department of Transportation, instead of the public notice described in
subdivision (a), the public notice requirement of this section may instead be met by publishing
the public notice electronically on that department’s Internet Web site.

(2) If the department exercises its authority under paragraph (1), the department shall also
publish information regarding notices listed on the department’s Internet Web site in trade
papers, newspapers, or magazines, as appropriate in order to ensure all communities have access
to the public notice, including those publications whose primary audience consists of
underrepresented groups, including, but not limited to, women, minorities, LGBT, and disabled
veterans, pursuant to the frequency requirements specified in subdivision (a).
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Date certain
C ity Effective date authorization/ llati f | C t effecti fe'd?ra]
: ommun ‘ective date authorization/cancellation of urrent e ve assistance
State and location No. sale of flood insurance in community map Date no longer
available
in SFHAs
Taft, Town of, Muskogee County .......... 400128 | June 26, 1976, Emerg; August 25, 1987, | ...... O onzianicnis Do.
Reg; February 4, 2011, Susp.
Wainwright, Town of, Muskogee County 400129 | March 9, 1976, Emerg; August 8, 1978, | ...... do” wizins Do.
Reg; February 4, 2011, Susp.
Warner, Town of, Muskogee County .... 400130 | December 29, 1976, Emerg; May 25, 1978, | ...... 0™ . emariconss Do.
Reg; February 4, 2011, Susp.
Webbers Falls, Town of, Muskogee 400131 | November 28, 1975, Emerg; May 1, 1980, | ...... do™ i Do.
County. Reg; February 4, 2011, Susp.
Texas:
Bandera County, Unincorporated Areas 480020 | January 21, 1974, Emerg; November 1, | ....do* .......... Do.
1978, Reg; February 4, 2011, Susp.
Benavides, City of, Duval County ......... 480792 | July 24, 1975, Emerg; March 4, 1986, Reg; | ...... 0%, ¢ acmveiacs Do.
February 4, 2011, Susp.
Colorado County, WCID Number 2 ....... 481489 | October 28, 1977, Emerg; June 1, 1988, s (o PRy Do.
Reg; February 4, 2011, Susp.
Colorado County, Unincorporated Areas 480144 | February 29, 1980, Emerg; September 19, | ...... (o [o L Do.
1990, Reg; February 4, 2011, Susp.
Columbus, City of, Colorado County ..... 480145 | February 19, 1975, Emerg; June 19, 1985, 1 (o R Ty Do.
Reg; February 4, 2011, Susp.
Duval County, Unincorporated Areas .... 480202 | July 24, 1975, Emerg; May 1, 1987. Reg; | ...... 0™ ot Do.
February 4, 2011, Susp.
Eagle Lake, City of, Colorado County ... 480146 | July 30, 1975, Emerg; April 1, 1987, Reg; K1 (o e ey Do.
February 4, 2011, Susp.
Lamesa, City of, Dawson County .......... 480191 | February 25, 1972, Emerg; April 30, 1976, | ...... I Do.
Reg; February 4, 2011, Susp.
San Diego, City of, Duval and Jim 481199 | December 26, 1975, Emerg; March 1, [ ... do™ i Do.
Wells Counties. 1987, Reg; February 4, 2011, Susp.

*-do- = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Dated: January 19, 2011.
Sandra K. Knight,

Deputy Federal Insurance and Mitigation
Administrator, Mitigation.

[FR Doc. 2011-1930 Filed 1-27-11; 8:45 am]|
BILLING CODE 9110-12-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 26

[Docket No. OST-2010-0118]

RIN 2105-AD75

Disadvantaged Business Enterprise:
Program Improvements

AGENCY: Office of the Secretary (OST),
DOT.
ACTION: Final rule.

SUMMARY: This rule improves the
administration of the Disadvantaged
Business Enterprise (DBE) program by
increasing accountability for recipients
with respect to meeting overall goals,
modifying and updating certification
requirements, adjusting the personal net
worth (PNW) threshold for inflation,
providing for expedited interstate
certification, adding provisions to foster
small business participation, improving

post-award oversight. and addressing
other issues.

DATES: Effective Dates: This rule is
effective February 28, 2011.

FOR FURTHER INFORMATION CONTACT:
Robert C. Ashby, Deputy Assistant
General Counsel for Regulation and
Enforcement, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Washington, DC 20590.
Room W94-302, 202-366-9310,
bob.ashby@dot.gov.

SUPPLEMENTARY INFORMATION: The
Department of Transportation issued an
advance notice of proposed rulemaking
(ANPRM) concerning several DBE
program issues on April 8, 2009 (74 FR
15904). The first issue raised in the
ANPRM concerned counting of items
obtained by a DBE subcontractor from
its prime contractor. The second
concerned ways of encouraging the
“unbundling” of contracts to facilitate
participation by small businesses,
including DBESs. The third was a request
for comments on potential
improvements to the DBE application
form and personal net worth (PNW)
form. The fourth asked for suggestions
related to program oversight. The fifth
concerned potential regulatory action to
facilitate certification for firms seeking
to work as DBEs in more than one state.

The sixth concerned additional
limitations on the discretion of prime
contractors to terminate DBEs for
convenience, once the prime contractor
had committed to using the DBE as part
of its showing of good faith efforts. The
Department received approximately 30
comment letters regarding these issues.

On May 10, 2010, the Department
issued a notice of proposed rulemaking
(NPRM) seeking further comment on
proposals based on the ANPRM and
proposing new provisions (75 FR
25815). The NPRM proposed an
inflationary adjustment of the PNW cap
to $1.31 million, the figure that would
result from proposed Federal Aviation
Administration (FAA) reauthorization
legislation then pending in both Houses
of Congress. The Department proposed
additional measures to hold recipients
accountable for their performance in
achieving DBE overall goals.

The NPRM also proposed
amendments to the certification-related
provisions of the DBE regulation. Those
proposals resulted from the
Department’s experience dealing with
certification issues and certification
appeal cases during the years since the
last major revision of the DBE rule in
1999. The proposed amendments were
intended to clarify issues that have
arisen and avoid problems with which
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recipients (i.e., state highway agencies,
transit authorities, and airport sponsors
who receive DOT grant financial
assistance) and the Department have
had to grapple over the last 11 years.

The Department received
approximately 160 comments on the
NPRM from a variety of interested
parties, including DBE and non-DBE
firms, associations representing them,
and recipients of DOT financial
assistance. A summary of comments on
the major issues in the rulemaking, and
the Department’s responses to those
comments, follows.

Counting Purchases From Prime
Contractors

Under current counting rules, a DBE
subcontractor and its prime contractor
may count for DBE credit the entire cost
of a construction contract, including
items that the DBE subcontractor
purchases or leases from a third party
(e.g., in a so-called “furnish and install”
contract). There is an exception to this
general rule: A DBE and its prime
contractor may not count toward goals
items that the DBE purchases or leases
from its own prime contractor. The
reason for this provision is that doing so
would allow the prime contractor to
count for DBE credit items that it
produced itself.

As noted in the ANPRM, one DBE
subcontractor and a number of prime
contractors objected to this approach,
saying that it unfairly denies a DBE in
this situation the opportunity to count
credit for items it has obtained from its
prime contractor rather than from other
sources. Especially in situations in
which a commodity might only be
available from a single source—a prime
contractor or its affiliate—the rule
would create a hardship, according to
proponents of this view. The ANPRM
proposed four options (1) keeping the
rule as is; (2) keeping the basic rule as
is, but allowing recipients to make
exceptions in some cases; (3) allowing
DBEs to count items purchased from
any third party source, including the
DBE’s prime contractor; and (4) not
allowing any items obtained from any
non-DBE third party to be counted for
DBE credit. Comment was divided
among the four alternatives, which each
garnering some support. For purposes of
the NPRM, the Department decided not
to propose any change from the current
rule.

Comment on the issue was again
divided. Seven commenters favored
allowing items obtained from any
source to be counted for credit,
including the firm that was the original
proponent of the idea and another DBE,
two prime contractors’ associations, a

prime contractor, and two State
Departments of Transportation (DOTs).
These commenters generally made the
same arguments as had proponents of
this view at the ANPRM stage. Thirteen
commenters, among which were several
recipients, a DBE contractors’
association, and DBE contractors,
favored the NPRM'’s proposed approach
of not making any change to the existing
rule, and they endorsed the NPRM’s
rationale. Sixteen commenters,
including a recipient association and a
number of DBE companies, supported
disallowing credit for any items
purchased or leased from a non-DBE
source. They believed that this approach
supported the general principle of
awarding DBE credit only for
contributions that DBEs themselves
make on a contract.

DOT Response

The Department remains unconvinced
that it is appropriate for a prime
contractor to produce an item (e.g.,
asphalt), provide it to its own DBE
subcontractor, and then count the value
of the item toward its good faith efforts
to meet DBE goals. The item—asphalt,
in this example—is a contribution to the
project made by the prime contractor
itself and simply passed through the
DBE. That is, the prime contractor, on
paper, sells the item to the DBE, who
then charges the cost of the item it just
bought from the prime contractor as part
of its subcontract price, which the prime
then reports as DBE participation. In the
Department’s view, this pass-through
relationship is inconsistent with the
most important principle of counting
DBE participation, which is that credit
should only be counted for value that is
added to the transaction by the DBE
itself.

As mentioned in the ANPRM and
NPRM, the current rule treats counting
of items purchased by DBEs from non-
DBE sources differently, depending on
whether the items are obtained from the
DBE’s prime contractor or from a third-
party source. The Department’s current
approach is a reasonable compromise
between the commonly accepted
practice of obtaining items from non-
DBE sources as part of the contracting
process and maintaining the principle of
counting only the DBE’s own
contributions for credit toward goals,
which is most seriously violated when
the prime contractor itself is the source
of the items. This compromise respects
the dual, somewhat divergent, goals of
accommodating a common way of doing
business and avoiding a too-close
relationship between a prime contractor
and a DBE subcontractor that distorts
the counting of credit toward DBE goals.

This compromise has been part of the
regulation since 1999 and, with the
exception of the proponent of changing
the regulation and its prime contractor
partners, has never been raised by
program participants as a widespread
problem requiring regulatory change.
For these reasons, the Department will
leave the existing regulatory language
intact.

Terminations of DBE Firms

The NPRM proposed that a prime
contractor who, in the course of meeting
its good faith efforts requirements on a
procurement involving a contract goal,
had submitted the names of one or more
DBEs to work on the project, could not
terminate a DBE firm without the
written consent of the recipient. The
firm could be terminated only for good
cause. The NPRM proposed a list of
what constituted good cause for this
purpose.

Over 40 comments addressed this
subject, a significant majority of which
supported the proposal. Two recipients
said the proposal was unnecessary and
a third expressed concern about
workload implications. Several
recipients said that they already
followed this practice.

However, commenters made a variety
of suggestions with respect to the details
of the proposal. A DBE firm questioned
a good cause element that would allow
a firm to be terminated for not meeting
reasonable bonding requirements,
noting that lack of access to bonding is
a serious problem for many DBEs. A
DBE contractors’ association said that a
DBE’s action to halt performance should
not necessarily be a ground for
termination, because in some cases such
an action could be a justified response
to an action beyond its control (e.g., the
prime failing to make timely payments).
A DBE requested clarification of what
being “not responsible” meant in this
context. A number of commenters,
including recipients and DBEs,
suggested that a prime could terminate
a DBE only if the DBE “unreasonably”
failed to perform or follow instructions
from the prime.

A prime contractors’ association
suggested additional grounds for good
cause to terminate, including not
performing to schedule or not
performing a commercially useful
function. Another such association said
the rule should be consistent with
normal business practices and not
impede a prime contractor’s ability to
remove a poorly performing
subcontractor for good cause. A
recipient wanted a public safety
exception to the time frame for a DBE’s
reply to a prime contractor’s notice
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proposing termination, and another
recipient wanted to shorten that period
from five to two days. A State unified
certification program (UCP) suggested
adopting its State’s list of good cause
reasons, and a consultant suggested that
contracting officers, not just the DBE
Liaison Officer (DBELO), should be
involved in the decision about whether
to concur in a prime contractor’s desire
to terminate a DBE. A recipient wanted
to add language concerning the prime
contractor’s obligation to make good
faith efforts to replace a terminated DBE
with another DBE.

DOT Response

The Department, like the majority of
commenters on this issue, believes that
the proposed amendment will help to
prevent situations in which a DBE
subcontractor, to which a prime
contractor has committed work, is
arbitrarily dismissed from the project by
the prime contractor. Comments to the
docket and in the earlier stakeholder
sessions have underlined that this has
been a persistent problem. By specifying
that a DBE can be terminated only for
good cause—not simply for the
convenience of the prime contractor—
and with the written consent of the
recipient, this amendment should help
to end this abuse.

With respect to the kinds of situations
in which “good cause” for termination
can exist, the Department has modified
the language of the rule to say that good
cause includes a situation where the
DBE subcontractor has failed or refused
to perform the work of its subcontract in
accordance with normal industry
standards. We note that industry
standards may vary among projects, and
could be higher for some projects than
others, a matter the recipient could take
into account in determining whether to
consent to a prime contractor’s proposal
to terminate a DBE firm. However, good
cause does not exist if the failure or
refusal of the DBE subcontractor to
perform its work on the subcontract
results from the bad faith or
discriminatory action of the prime
contractor (e.g., the failure of the prime
contractor to make timely payments or
the unnecessary placing of obstacles in
the path of the DBE’s work).

Good cause also does not exist if the
prime contractor seeks to terminate a
DBE it relied upon to obtain the contract
so that it can self-perform the work in
question or substitute another DBE or
non-DBE firm. This approach responds
to commenters who were concerned
about prime contractors imposing
unreasonable demands on DBE
subcontractors while offering recipients
a more definite standard than simple

reasonableness in deciding whether to
approve a prime contractor’s proposal to
terminate a DBE firm. We have also
adopted a recipient’s suggestion to
permit the time frame for the process to
be shortened in a case where public
necessity (e.g., safety) requires a shorter
period of time before the recipient’s
decision.

In addition to the enumerated
grounds, a recipient may permit a prime
contractor to terminate a DBE for “other
documented good cause that the
recipient determines compels the
termination of the DBE subcontractor.”
This means that the recipient must
document the basis for any such
determination, and the prime
contractor’s reasons for terminating the
DBE subcontractor make the termination
essential, not merely discretionary or
advantageous. While the recipient need
not obtain DOT operating
administration concurrence for such a
decision, FHWA, FTA, and FAA retain
the right to oversee such determinations
by recipients.

Personal Net Worth

The NPRM proposed to make an
inflationary adjustment in the personal
net worth (PMW) cap from its present
$750,000 to $1.31 million, based on the
consumer price index (CPI) and relating
back to 1989, as proposed in FAA
authorization bills pending in Congress.
The NPRM noted that such an
adjustment had long been sought by
DBE groups and that it maintained the
status quo in real dollar terms. The
Department also asked for comment on
the issue of whether assets counted
toward the PNW calculation should
continue to include retirement savings
products. The rule currently does
include them, but the pending FAA
legislation would move in the direction
of excluding them from the calculation.

Of the 95 commenters who addressed
the basic issue of whether the
Department should make the proposed
inflationary adjustment, 71—
representing all categories of
commenters—favored doing so. Many
said that such an adjustment was long
overdue and that it would mitigate the
problem of a “glass ceiling” limiting the
growth and development of DBE firms.
A few commenters said that such
adjustments should be done regionally
or locally rather than nationally, to
reflect economic differences among
areas of the country. A number of the
commenters wanted to make sure the
Department made similar adjustments
annually in the future. A member of
Congress suggested that the PNW
should be increased to $2.5 million,
while a few recipients favored a smaller

increase (e.g., to $1 million). A few
commenters also suggested that the
Department explore some method of
adjusting PNW other than the CPI, but
they generally did not spell out what the
alternative approaches might be.

The opponents of making the
adjustment, mostly recipients and DBEs,
made several arguments. The first was
that $1.31 million was too high and
would include businesses owners who
were not truly disadvantaged. The
second was that raising the PNW
number would favor larger, established,
richer DBEs at the expense of smaller,
start-up firms. These larger companies
could then stay in the program longer,
to the detriment of the program’s aims.
Some commenters said that the
experience in their states was that very
few firms were becoming ineligible for
PNW reasons, suggesting that a change
in the current standard was
unnecessary.

With respect to the issue of retirement
assets, about 28 comments, primarily
from DBE groups and recipients, favored
excluding some retirement assets from
the PNW calculation, often asserting
that this was appropriate because such
funds are illiquid and not readily
available to contribute toward the
owners’ businesses. Following this
logic, some of the comments said that
Federally-regulated illiquid retirement
plans (e.g., 401k, Roth IRA, Keough, and
Deferred Compensation plans, as well as
529 college savings plans) be excluded
while other assets that are more liquid
(CDs, savings accounts) be counted,
even if said to be for retirement
purposes. A number of these
commenters said that a monetary cap on
the amount that could be excluded (e.g.,
$500,000) would be acceptable.

The 17 comments opposing excluding
retirement accounts from the PNW
calculation generally supported the
rationale of the existing regulation,
which is that assets of this kind, even
if illiquid, should be regarded as part of
an individual’s wealth for PNW
purposes. A few commenters also said
that, since it is most likely wealthier
DBE owners who have such retirement
accounts, excluding them would help
these more established DBEs at the
expense of smaller DBEs who are less
likely to be able to afford significant
retirement savings products. Again,
commenters said that this provision, by
effectively raising the PNW cap, would
inappropriately allow larger firms to
stay in the program longer. Some of the
commenters would accept exclusion of
retirement accounts if an appropriate
cap were put in place, however.

Finally, several commenters asked for
arevised and improved PNW form with
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additional guidance and instructions on
how to make PNW calculations (e.g.,
with respect to determining the value of
a house or business).

DOT Response

To understand the purpose and effect
of the Department’s proposal to change
the PNW threshold from the long-
standing $750,000 figure, it is important
to keep in mind what an inflationary
adjustment does. (Because of the
passage of time from the issuance of the
NPRM to the present time, the amount
of the inflationary adjustment has
changed slightly, from $1.31 million to
$1.32 million.) The final rule’s
adjustment is based on the Department
of Labor’s consumer price index (CPI)
calculator. This calculator was used
because, of various readily available
means of indexing for inflation, CPI
appears to be the one that is most nearly
relevant to an individual’s personal
wealth. Such an adjustment simply
keeps things as they were originally in
real dollar terms.

That is, in 1989, $750,000 bought a
certain amount of goods and services. In
2010, given the effects of inflation over
21 years, it would take $1.32 million in
today’s dollars to buy the same amount
of goods and services. The buying
power of assets totaling $750,000 in
1989 is the same as the buying power of
assets totaling $1.32 million in 2010.
Notwithstanding the fact that $1.32
million, on its face, is a higher number
than $750,000, the wealth of someone
with $1.32 million in assets today is the
same, in real dollar or buying power
terms, as that of someone with $750,000
in 1989.

Put another way, if the Department
did not adjust the $750,000 number for
inflation, our inaction would have the
effect of establishing a significantly
lower PNW cap in real dollar terms. A
PNW cap of $750,000 in 2010 dollars is
equivalent to a PNW cap of
approximately $425,700 in 1989 dollars.
This means that a DBE applicant today
would be allowed to have $325,000 less
in real dollar assets than his or her
counterpart in 1989.

The Department believes, in light of
this understanding of an inflationary
adjustment, that making the proposed
adjustment at this time is appropriate.
This is a judgment that is shared by the
majority of commenters and both
Houses of Congress. We do not believe
that any important policy interest is
served by continuing to lower the real
dollar PNW threshold, which we believe
would have the effect of further limiting
the pool of eligible DBE owners beyond
what is intended by the Department in
adopting the PNW standard.

The Department is using 1989 as the
base year for its inflationary adjustment
for two reasons. First, doing so is
consistent with what both the House
and Senate determined was appropriate
in the context of FAA authorization bills
that both chambers passed. Second,
while the Department adopted a PNW
standard in 1999, the standard itself,
which was adopted by the Small
Business Administration (SBA) before
1989, has never been adjusted for
inflation at any time. By 1999, the real
dollar value of the original $750,000
standard had already been eroded by
inflation, and the Department believes
that it is reasonable to take into account
the effect of inflation on the standard
that occurred before as well as after the
Department adopted it.

We appreciate the concerns of
commenters who opposed the proposed
inflationary adjustment. Some of these
commenters, it appears, may not have
fully understood that an inflationary
adjustment simply maintains the status
quo in real dollar terms. The concern
that making the adjustment would favor
larger, established DBEs over smaller,
start-up companies has some basis, and
reflects the longstanding tension in the
program between its role as an incubator
for new firms and its purpose of
allowing DBE firms to grow and develop
to the point where they may be in a
better position to compete for work
outside the DBE program. Allowing
persons with larger facial amounts of
assets may seem to permit participation
of people who are less disadvantaged
than formerly in the program, but
disadvantage in the DBE program has
always properly been understood as
relative disadvantage (i.e., relative to
owners and businesses in the economy
generally), not absolute deprivation.
People who own successful businesses
are more affluent, by and large, than
many people who participate in the
economy only as employees, but this
does not negate the fact that socially
disadvantaged persons who own
businesses may well, because of the
effects of discrimination, accumulate
less wealth than their non-socially
disadvantaged counterparts.
Consequently, the concerns of
opponents of this change are not
sufficient to persuade us to avoid
making the proposed inflationary
adjustment.

We do not believe that it is practical,
in terms of program administration, to
have standards that vary with recipient
or region. We acknowledge that one size
may not fit all to perfection, but the
complexity of administering a national
program with a key eligibility standard
that varies, perhaps significantly, among

jurisdictions would be, in our view, an
even greater problem. Nor do we see a
strong policy rationale for a change to
some fixed figure (e.g., $1 million, $2.5
million) that is not tied to inflation. We
do agree, however, that an improved
PNW form would be an asset to the
program, and we will propose such a
form for comment in the next stage
NPRM on the DBE program, which we
hope to issue in 2011. This NPRM may
also continue to examine other PNW
issues.

Whenever there is a change in a rule
of this sort, the issue of how to handle
the transition between the former rule
and the new rule inevitably arises. We
provide the following guidance for
recipients and firms applying for DBE
certification.

e For applications or decertification
actions pending on the date this
amendment is published, but before its
effective date, recipients should make
decisions based on the new standards,
though these decisions should not take
effect until the amendment’s effective
date.

¢ Beginning on the effective date of
this amendment, all new certification
decisions must be based on the revised
PNW standard, even if the application
was filed or a decertification action
pertaining to PNW began before this
date.

e If a denial of an application or
decertification occurred before the
publication date of this amendment,
because the owner’s PNW was above
$750,000 but not above $1.32 million,
and the matter is now being appealed
within the recipient’s or unified
certification program’s (UCP’s) process,
then the recipient or UCP should
resolve the appeal using the new
standard. Recipients and UCPs may
request updated information where
relevant. In the case of an appeal
pending before the Departmental Office
of Civil Rights (DOCR) under section
26.89, DOCR will take the same
approach or remand the matter, as
appropriate.

e If a firm was decertified or its
application denied within a year before
the effective date of this amendment,
because the owner’s PNW was above
$750,000 but not above $1.32 million,
the recipient or UCP should permit the
firm to resubmit PNW information
without any further waiting period, and
the firm should be recertified if the
owner’s PNW is not over $1.32 million
and the firm is otherwise eligible.

e We view any individual who has
misrepresented his or her PNW
information, whether before or after the
inflationary adjustment takes effect, as
having failed to cooperate with the DBE
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program, in violation of 49 CFR
26.109(c). In addition to other remedies
that may apply to such conduct,
recipients should not certify a firm that
has misrepresented this information.

The Department is not ready, at this
time, to make a decision on the issue of
retirement assets. The comments
suggested a number of detailed issues
the Department should consider before
proposing any specific provisions on
this subject. We will further consider
commenters’ thoughts on this issue at a
future time.

Interstate Certification

In response to longstanding concerns
of DBEs and their groups, the NPRM
proposed a mechanism to make
interstate certification easier. The
proposed mechanism did not involve
pure national reciprocity (i.e., in which
each state would give full faith and
credit to other states’ certification
decisions, with the result that a
certification by any state would be
honored nationwide). Rather, it created
a rebuttable presumption that a firm
certified in its home state would be
certified in other states. A firm certified
in home state A could take its
application materials to State B. Within
30 days, State B would decide either to
accept State A’s certification or object to
it. If it did not object, the firm would be
certified in State B. If State B did object,
the firm would be entitled to a
proceeding in which State B bore the
burden of proof to demonstrate that the
firm should not be certified in State B.
The NPRM also proposed that the DOT
Departmental Office of Civil Rights
(DOCR) would create a database that
would be populated with denials and
decertifications, which the various State
UCPs would check with respect to
applicants and currently certified firms.

This issue was one of the most
frequently commented-upon subjects in
the rulemaking. Over 30 comments,
from a variety of sources including
DBEs, DBE organizations, and a prime
contractors’ association. Members of
Congress and others supported the
proposed approach. They emphasized
that the necessity for repeated
certification applications to various
UCPs, and the very real possibility of
inconsistent results on the same facts,
were time-consuming, burdensome, and
costly for DBEs. In a national program,
they said, there should be national
criteria, uniformity of forms and
interpretations, and more consistent
training of certification personnel. The
proposed approach, they said, while not
ideal, would be a useful step toward
those goals.

An approximately equal number of
commenters, predominantly recipients
but also including some DBEs and
associations, opposed the proposal,
preferring to keep the existing rules
(under which recipients can, but are not
required to, accept certifications made
by other recipients) in place. Many of
these commenters said that their
certification programs frequently had to
reject out-of-state firms that had been
certified by their home states because
the home states had not done a good job
of vetting the qualifications of the firms
for certification. They asserted that there
was too much variation among states
concerning applicable laws and
regulations (e.g., with respect to
business licensing or marital property
laws), interpretations of the DBE rule,
forms and procedures, and the training
of certifying agency personnel for
something like the NPRM proposal to
work well. Before going to something
like the NPRM proposal, some of these
commenters said, DOT should do more
to ensure uniform national training,
interpretations, forms etc.

Commenters opposed to the NPRM
proposal were concerned that the
integrity of the program would be
compromised, as questionable firms
certified by one state would slip into the
directories of other states without
adequate vetting. Moreover, the number
of certification actions each state had to
consider, and the number of certified
firms that each state would have to
manage, could increase significantly,
straining already scarce resources.

A smaller number of commenters
addressed the idea of national
reciprocity. Some of these commenters
said that, at least for the future, national
reciprocity was a valuable goal to work
toward. Some of these commenters,
including an association that performs
certification reviews nationally for MBE
and WBE suppliers (albeit without on-
site reviews) and a Member of Congress,
supported using such a model now. On
the other hand, other commenters
believed national reciprocity was an
idea whose time had not come, for many
of the same reasons stated by
commenters opposed to the NPRM
proposal. Some of the commenters on
the NPRM proposal said that the
proposal would result in de facto
national reciprocity, which they
believed was bad for the program.

Two features of the NPRM proposal
attracted considerable adverse
comment. Thirty-one of the 34
comments addressing the proposed 30-
day window for “State B” to decide
whether to object to a home state
certification of a firm said that the
proposed time was too short. These

commenters, mostly recipients,
suggested time frames ranging from 45—
90 days. They said that the 30-day time
frame would be very difficult to meet,
given their resources, and would cause
States to accept questionable
certifications from other States simply
because there was insufficient time to
review the documentation they had
been given. Moreover, the 30-day
window would mean that out-of-state
firms would jump to the front of the line
for consideration over in-state firms,
concerning which the rule allows 90
days for certification. This would be
unfair to in-state firms, they said.

In addition, 22 of 28 commenters on
the issue of the burden of proof for
interstate certification—again,
predominantly recipients—said that it
was the out-of-state applicant firm,
rather than State B, that should have the
burden of proof once State B objected to
a home state certification of the firm.
These commenters also said that is was
more sensible to put the out-of-state
firm in the same position as any other
applicant for certification by having to
demonstrate to the certifying agency
that it was eligible, rather than placing
the certification agency in the position
of the proponent in a decertification
action for a firm that it had previously
certified. Again, commenters said, the
NPRM proposal would favor out-of-state
over in-state applicants.

A few comments suggested trying
reciprocal certification on a regional
basis (e.g., in the 10 Federal regions)
before moving to a more national
approach. Others suggested that only
recent information (e.g., applications
and on-site reports less than three years
old) be acceptable for interstate
certification purposes. Some states
pointed to state laws requiring local
licenses or registration before a firm
could do business in the State: Some
commenters favored limiting out-of-
state applications to those firms that had
obtained the necessary permits, while
one commenter suggested prohibiting
States from imposing such requirements
prior to DBE certification. Some
comments suggested limiting the
grounds on which State B could object
to the home state certification of a firm
(i.e., “good cause” rather than
“interpretive differences,” differences in
state law, evidence of fraud in obtaining
home state certification).

There was a variety of other
comments relevant to the issue of
interstate certification. Most
commenters who addressed the idea of
the DOCR database supported it, though
some said that denial/decertification
data should be available only to
certification agencies, not the general
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public. Some also said that having to
input and repeatedly check the data
base would be burdensome. One
commenter suggested including a firm’s
Federal Taxpayer ID number in the
database entry. One commenter
suggested a larger role for the database:
Applicants should electronically input
their application materials to the
database, which would then be available
to all certifying agencies, making
individual submissions of application
information to the States unnecessary.
Some commenters wanted DOT to
create or lead a national training and/or
accreditation effort for certifier
personnel.

DOT Response

Commenters on interstate were almost
evenly divided on the best course of
action for the Department to take. Most
DBEs favored making interstate
certification less difficult for firms that
wanted to work outside their home
states; most recipients took the opposite
point of view. This disagreement
reflects, we believe, a tension between
two fundamental objectives of the
program. On one hand, it is important
to facilitate the entry of DBE firms into
this national program, so that they can
compete for DOT-assisted contracting
wherever those opportunities exist,
while reducing administrative burdens
and costs on the small businesses that
seek to participate. On the other hand,
it is important to maintain the integrity
of the program, so that only eligible
firms participate and ineligible firms do
not take unfair advantage of the
program.

The main concern of proponents of
the NPRM proposal was that failing to
make changes to facilitate interstate
certification would leave in place
unnecessary and unreasonable barriers
to the participation of firms outside of
their home states. The main concern of
opponents of the NPRM proposal was
that making the proposed changes
would negatively affect program
integrity. Their comments suggest that
there is considerable mistrust among
certification agencies and programs.
Many commenters appear to believe
that, while their own certification
programs do a good job, other states’
certification programs do not. Much of
the opposition to facilitating interstate
certification appears to have arisen from
this mistrust, as certification agencies
seek to prevent questionable firms
certified by what they perceive as weak
certification programs in other states
from infiltrating their domains.

The Department does not believe that
it is constructive to take the position
that certification programs nationwide

are so hopelessly inadequate that the
best response is to leave interstate
barriers in place to contain the
perceived contagion of poorly qualified,
albeit certified, firms within the
boundaries of their own states. To the
contrary, we believe that, under a
system like that proposed in the NPRM,
if firms certified by State A are regularly
rebuffed by States B, C, D, etc., State A
firms will have an incentive to bring
pressure on their certification agency to
improve its performance.

The Department also believes that
suggestions made by commenters, such
as improving training and standardizing
forms and interpretations, can improve
the performance of certification agencies
generally. In the follow-on NPRM the
Department hopes to issue in 2011, one
of the subjects we will address is
improvements in the certification
application and PNW forms, which
certification agencies then would be
required to use without alteration. DOT
already provides many training
opportunities to certification personnel,
such as the National Transportation
Institute courses provided by the
Federal Transit Administration,
presentations by knowledgeable DOT
DBE staff at meetings of transportation
organizations, and webinars and other
training opportunities provided by
Departmental Office of Civil Rights
personnel. The Department will
consider further ways of fostering
training and education for certifiers
(e.g., a DOT-provided web-based
training course for certifiers). The
Department also produces guidance on
certification-related issues to assist
certifiers in making decisions that are
consistent with this regulation, and we
will continue that practice.

While we will continue to work with
our state and local partners to improve
the certification process, we do not
believe that steps to facilitate interstate
certification should be taken only after
all recipients achieve an optimal level of
performance. The DBE program is a
national program; administrative
barriers to participation impair the
important program objective of
encouraging DBE firms to compete for
business opportunities; provisions to
facilitate interstate certification can be
drafted in a way that permits “State B”
to screen out firms that are not eligible
in accordance with this regulation.
Consequently, the Department has
decided to proceed with a modified
form of the NPRM proposal. However,
the final rule will not make compliance
with the new section 26.85 mandatory
until January 1, 2012, in order to
provide additional time for recipients
and UCPs to take advantage of training

opportunities and to establish any
needed administrative mechanisms to
carry out the new provision. This will
also provide time for DOCR to make its
database for denials and decertifications
operational.

As under the NPRM, a firm certified
in its home state would present its
certification application package to
State B. In response to commenters’
concerns about the time available, State
B would have 60 days, rather than 30 as
in the NPRM, to determine whether it
had specific objections to the firm’s
eligibility and to communicate those
objections to the firm. If State B believed
that the firm was ineligible, State B
would state, with particularity, the
specific reasons or objections to the
firm’s eligibility. The firm would then
have the opportunity to respond and to
present information and arguments to
State B concerning the specific
objections that State B had made. This
could be done in writing, at an in-
person meeting with State B’s decision
maker, or both. Again in response to
commenters’ concerns, the firm, rather
than State B, would have the burden of
proof with respect, and only with
respect, to the specific issues raised by
State B’s objections. We believe that
these changes will enhance the ability of
certification agencies to protect the
integrity of the program while also
enhancing firms’ ability to pursue
business opportunities outside their
home states.

We emphasize that State B’s
objections must be specific, so that the
firm can respond with information and
arguments focused clearly on the
particular issues State B has identified,
rather than having to make an
unnecessarily broad presentation. It is
not enough for State B to say “the firm
is not controlled by its disadvantaged
owner” or “the owner exceeds the PNW
cap.” These are conclusions, not
specific, fact-based objections. Rather,
State B might say “the disadvantaged
owner has a full-time job with another
organization and has not shown that he
has sufficient time to exercise control
over the day-to-day operations of the
firm” or “the owner’s property interests
in assets X, Y, and Z were improperly
valued and cause his PNW to exceed
$1.32 million.” This degree of specificity
is mandatory regardless of the
regulatory ground (e.g., new
information, factual errors in State A’s
certification: See section 26.85(d)(2)) on
which State B makes an objection. For
example, if State B objected to the firm’s
State A certification on the basis that
State B’s law required a different result,
State B would say something like “State
B Revised Statutes Section xx.yyyy
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provides only that a registered engineer
has the power to control an engineering
firm in State B, and the disadvantaged
owner of the firm is not a registered
engineer, who is therefore by law
precluded from controlling the firm in
State B.”

On receiving this specific objection,
the owner of the firm would have the
burden of proof that he or she does meet
the applicable requirements of Part 26.
In the first example above, the owner
would have to show that either he or
she does not now have a full-time job
elsewhere or that, despite the demands
of the other job, he or she can and does
control the day-to-day operations of the
firm seeking certification. This burden
would be to make the required
demonstration by a preponderance of
the evidence, the same standard used
for initial certification actions generally.
This owner would not bear any burden
of proof with respect to size,
disadvantage, ownership, or other
aspects of control, none of which would
be at issue in the proceeding. The
proceeding, and the firm’s burden of
proof, would concern only matters
about which State B had made a
particularized, specific objection. This
narrowing of the issues should save
time and resources for firms and
certification agencies alike.

The firm’s response to State B’s
particularized objections could be in
writing and/or in the form of an in-
person meeting with State B’s decision
maker to discuss State B’s objections to
the firm’s eligibility. The decision
maker would have to be someone who
is knowledgeable about the eligibility
provisions of the DBE rule.

We recognize that, in unusual
circumstances, the information the firm
provided to State B in response to State
B’s specific objections could contain
new information, not part of the original
record, that could form the basis for an
additional objection to the firm’s
certification. In such a case, State B
would immediately notify the firm of
the new objection and offer the firm a
prompt opportunity to respond.

Section 26.85(d)(2) of the final rule
lists the grounds a State B can rely upon
to object to a State A certification of a
firm. These are largely the same as in
the NPRM. In response to a comment,
the Department cautions that by saying
that a ground for objection is that State
A’s certification is inconsistent with this
regulation, we do not intend for mere
interpretive disagreements about the
meaning of a regulatory provision to
form a ground for objection. Rather,
State B would have to cite something in
State A’s certification that contradicted

a provision in the regulatory text of Part
26.

The final rule also gives, as a ground
for objecting to a State A certification,
that a State B law “requires” a result
different from the law of State (see the
engineering example above). To form
the basis for an objection on this
ground, a difference between state laws
must be outcome-determinative with
respect to a certification. For example,
State A may treat marital property as
jointly held property, while State B is a
community property state. The laws are
different, but both, in a given case, may
well result in each spouse having a 50
percent share of marital assets. This
would not form the basis for a State B
objection.

With respect to state requirements for
business licenses, the Department
believes that states should not erect a
“Catch 22” to prevent DBE firms from
other states from becoming certified.
That is, if a firm from State A wants to
do business in State B as a DBE, it is
unlikely to want to pay a fee to State B
for a business license before it knows
whether it will be certified. Making the
firm get the business license and pay the
fee before the certification process takes
place would be an unnecessary barrier
to the firm’s participation that would be
contrary to this regulation.

The Department believes that regional
certification consortia, or reciprocity
agreements among states in a region, are
a very good idea, and we anticipate
working with UCPs in the future to help
create such arrangements. Among other
things, the experience of actually
working together could help to mitigate
the current mistrust among certification
agencies. However, we do not believe it
would be appropriate to mandate such
arrangements at this time.

The Department believes that the
DOCR database of decertification and
denial actions would be of great use in
the certification process. However, the
system is not yet up and running.
Consequently, the final rule includes a
one-year delay in the implementation
date of requirements for use of the
database.

Other Certification-Related Issues

The NPRM asked for comment on
whether there should be a requirement
for periodic certification reviews and/or
updates of on-site reviews concerning
certified firms. The interval most
frequently mentioned by commenters on
this subject was five years, though there
was also some support for three-, six-,
and seven-year intervals. A number of
commenters suggested that such reviews
should include an on-site update only
when the firm’s circumstances had

changed materially, in order to avoid
burdening the limited resources of
certifying agencies. Having a
standardized on-site review form would
reduce burdens, some commenters
suggested. Other commenters suggested
that the timing of reviews should be left
to certifying agencies’ discretion, or that
on-site updates should be done on a
random basis of a smaller number of
firms.

The NPRM also asked about the
handling of situations where an
applicant withdraws its application
before the certifying agency makes a
decision. Should certifying agencies be
able to apply the waiting period (e.g.,
six or 12 months) used for
reapplications after denials in this
situation? Comments on this issue,
mostly from recipients but also from
some DBEs and their associations, were
divided. Some commenters said that
there were often good reasons for a firm
to withdraw and correct an application
(e.g., a new firm unaccustomed to the
certification process) and that their
experience did not suggest that a lot of
firms tried to game the system through
repeated withdrawals. On the other
hand, some commenters said that
having to repeatedly process withdrawn
and resubmitted applications was a
burden on their resources that they
would want to mitigate through
applying a reapplication waiting period.
One recipient said that, even in the
absence of a waiting period, the
resubmitted application should go to the
back of the line for processing. Still
others wanted to be able to apply case-
by-case discretion concerning whether
to impose a waiting period on a
particular firm. A few commenters
suggested middle-ground positions,
such as imposing a shorter waiting
period (e.g., 90 days) than that imposed
on firms who are denied or applying a
waiting period only for a second or
subsequent withdrawal and
reapplication by the same firm.

Generally, commenters were
supportive of the various detail-level
certification provision changes
proposed in the NPRM (e.g., basing
certification decisions on current
circumstances of a firm). Commenters
did speak to a wide variety of
certification issues, however. One
commenter said that in its state, the
UCP arbitrarily limited the number of
NAICS codes in which a firm could be
certified, a practice the commenter said
the regulation should forbid. In
addition, this commenter said, the UCP
inappropriately limited certification of
professional services firms owned by
someone who was not a licensed
professional in a field, even in the
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absence of a state law requiring such
licensure. A number of commenters said
that recipients should not have to
automatically certify SBA-certified 8(a)
firms, while another commenter
recommended reviving the now-lapsed
DOT-SBA memorandum of
understanding (MOU) on certification
issues. A DBE association said that
certifying agencies should not count
against firms seeking certification (e.g.,
with respect to independence
determinations) investments from or
relationships with larger firms that are
permitted under other Federal programs
(e.g., HubZone or other SBA programs).
One commenter favored, and another
opposed, allowing States to use their
own business specialty classifications in
addition to or in lieu of NAICS codes.

One recipient recommended a
provision to prevent owners from
transferring personal assets to their
companies to avoid counting them in
the PNW calculation. Another said the
certification for the PNW statement
should specifically say that the
information is “complete” as well as
true. Yet another suggested that a prime
contractor who owns a high percentage
(e.g., 49 percent) of a DBE should not be
able to use that DBE for credit. There
were a number of suggestions that more
of the certification process be done
electronically, rather than on paper. A
few comments said that getting back to
an applicant within 20 days, as
proposed in the NPRM, concerning
whether the application was complete
was too difficult for some recipients
who have small staffs.

DOT Response

The Department believes that
regularly updated on-site reviews are an
extremely important tool in helping
avoid fraudulent firms or firms that no
longer meet eligibility requirements
from participating in the DBE program.
Ensuring that only eligible firms
participate is a key part of maintaining
the integrity of the program. We also
realize that on-site reviews can be time-
and resource-intensive. Consequently,
while we believe that it is advisable for
recipients and UCPs to conduct updated
on-site reviews of certified companies
on regular and reasonably frequent
basis, and we strongly encourage such
undated reviews, we have decided not
to mandate a particular schedule,
though we urge recipients to regard on-
site reviews as a critical part of their
compliance activities. When recipients
or UCPs become aware of a change in
circumstances or concerns that a firm
may be ineligible or engaging in
misconduct (e.g., from notifications of
changes by the firm itself, complaints,

information in the media, etc.), the
recipient or UCP should review the
firm’s eligibility, including doing an on-
site review.

When recipients in other states (see
discussion of interstate certification
above) obtain the home state’s
certification information, they must rely
on the on-site report that the home state
has in its files plus the affidavits of no
change, etc. that the firm has filed with
the home state. It is not appropriate for
State B to object to an out-of-state firm’s
certification because the home state’s
on-site review is older than State B
thinks desirable, since that would
unfairly punish a firm for State A’s
failure to update the firm’s on-site
review. However, if an on-site report is
more than three years old, State B could
require that the firm provide an affidavit
to the effect that all the facts in the
report remain true and correct.

While we recognize that reports that
have not been updated, or which do not
appear to contain sufficient analysis of
a firm’s eligibility, make certification
tasks more difficult, our expectation is
that the Department’s enhanced
interstate certification process will
result in improved quality in on-site
reviews so that recipients in various
states have a clear picture of the
structure and operation of firms and the
qualifications of their owners. To this
end, we encourage recipients and UCPs
to establish and maintain
communication in ways that enable
information collected in one state to be
shared readily with certification
agencies in other states. This
information sharing can be done
electronically to reduce costs.

Firms may withdraw pending
applications for certification for a
variety of reasons, many of them
legitimate. A withdrawal of an
application is not the equivalent of a
denial of that application.
Consequently, we believe that it is
inappropriate for recipients and UCPs to
penalize firms that withdraw pending
applications by applying the up-to-12
month waiting period of section 26.86(c)
to such withdrawals, thereby preventing
the firm from resubmitting the
application before that time elapses. We
believe that permitting recipients to
place resubmitted applications at the
end of the line for consideration
sufficiently protects the recipients’
workloads from being overwhelmed by
repeated resubmissions. For example,
suppose that Firm X withdraws its
application in August. It resubmits the
application in October. Meanwhile, 20
other firms have submitted applications.
The recipient must accept Firm X’s
resubmission in October, but is not

required to consider it before the 20
applications that arrived in the
meantime. Recipients should also
closely examine changes made to the
firm since the time of its first
application.

We agree with commenters that it is
not appropriate for recipients to limit
NAICS codes in which a firm is certified
to a certain number. Firms may be
certified in NAICS codes for however
many types of business they
demonstrate that they perform and
concerning which their disadvantaged
owners can demonstrate that they
control. We have added language to the
regulation making this point. We also
agree that it is not appropriate for a
recipient or UCP to insist on
professional certification as a per se
condition for controlling a firm where
state law does not impose such a
requirement. We have no objection to a
recipient or UCP voluntarily using its
own business classification system in
addition to using NAICS codes, but it is
necessary to use NAICS codes.

SBA has now gone to a self-
certification approach for small
disadvantaged business, the SBA 8(a)
program differs from the DBE program
in important respects, and the SBA—
DOT memorandum of understanding
(MOU) on certification matters lapsed
over five years ago. Under these
circumstances, we have decided to
delete former sections 26.84 and 26.85,
relating to provisions of that MOU.

DBE firms in the DBE program must
be fully independent, as provided in
Part 26. If a firm has become dependent
on a non-DBE firm through participation
in another program, then it may be
found ineligible for DBE program
purposes. To say otherwise would
create inconsistent standards that would
enable firms already participating in
other programs to meet a lower standard
than other firms for DBE participation.

We believe that adding a regulatory
provision prohibiting owners from
transferring personal assets to their
companies to avoid counting them in
the PNW calculation would be difficult
to implement, since owners of
businesses often invest assets in the
companies for legitimate reasons.
However, as an interpretive matter,
recipients are authorized to examine
such transfers and, if they conclude that
the transfer is a ruse to avoid counting
personal assets toward the PNW
calculation rather than a legitimate
investment in the company and its
growth, recipients or UCPs may
continue to count the assets toward
PNW.

We agree that the certification for the
PNW statement should specifically say



Federal Register/Vol.

76, No. 19/Friday, January 28, 2011/Rules and Regulations

5091

that the information is “complete” as
well as true and that a somewhat longer
time period would be appropriate for
recipients and UCPs to get back to
applicants with information on whether
their applications were complete. We
have added a regulatory text statement
on the former point and extended the
time period on the latter point to 30
days.

If a prime contractor who owns a high
percentage of a DBE that it wishes to use
on a contract, issues concerning
independence, affiliation, and
commercially useful function can easily
arise. For this reason, recipients should
closely scrutinize such relationships.
This scrutiny may well result, in some
cases, in denying DBE credit or
initiating decertification action.

We encourage the use of electronic
methods in the application and
certification process. As in other areas,
electronic methods can reduce
administrative burdens and speed up
the process.

Accountability and Goal Submissions

The NPRM proposed that if a
recipient failed to meet its overall goal,
it would, within 60 days, have to
analyze the shortfall, explain the
reasons for it, and come up with
corrective actions for the future. All
State DOTs and the largest transit
authorities and airports would have to
send their analyses and corrective
action plans to DOT operating
administrations; smaller transit
authorities and airports would retain
them on file. While there would not be
any requirement to meet a goal—to “hit
the number”—failure to comply with
these requirements could be regarded as
a failure to implement a recipient’s
program in good faith, which could lead
to a finding of noncompliance with the
regulation.

In a related provision, the Department
asked questions in the NPRM
concerning the recent final provision
concerning submitting overall goals on
a three-year, rather than an annual,
basis. In particular, the NPRM asked
whether it should be acceptable for a
recipient to submit year-to-year
projections of goals within the structure
of a three-year goal and how
implementation of the accountability
proposal would work in the context of
a three-year goal, whether or not year-
to-year projections were made.

About two-thirds of the 64 comments
addressing the accountability provision
supported it. These commenters
included DBEs, recipients, and some
associations and other commenters.
Some of these commenters, in fact,
thought the proposal should be made

stronger. For example, a commenter
suggested that a violation “will” rather
than “could” be found for failure to
provide the requested information.
Another suggested that, beyond looking
at goal attainment numbers, the
accountability provisions should be
broadened to include the recipient’s
success with respect to a number of
program elements (e.g., good faith
efforts on contracts, outreach, DBE
liaison officer’s role, training and
education of staff).

Commenters also presented various
ideas for modifying the proposal. These
included suggestions that the
Department should add a public input
component, provide more guidance on
the shortfall analysis and how to do it,
delay its effective date to allow
recipients to find resources to comply,
ensure ongoing measurement of
achievements rather than just measuring
at the end of a year or three-year period,
ensure that there is enough flexibility in
explaining the reasons for a shortfall, or
lengthen the time recipients have to
submit the materials (e.g., 90 days, or 60
days after the recipient’s report of
commitments and achievements is due).
One commenter suggested that an
explanation should be required only
when there is a pattern of goal
shortfalls, not in individual instances.
There could be a provision for excusing
recipients who fell short of their goal by
very small amount, or even if the
recipient made 80 percent of its goal.

Opponents of the proposal—mostly
recipients plus a few associations—said
that the proposal would be too
administratively burdensome. In
addition, they feared that making
recipients explain a shortfall and
propose corrective measures would turn
the program into a prohibited set-aside
or quota program, a concern that was
particularly troublesome in states
affected by the Western States decision.
Moreover, a number of commenters
said, the inability of recipients to meet
overall goals was often the result of
factors beyond their control. In addition,
recipients might unrealistically reduce
goals in order to avoid having to explain
missing a more ambitious target.

With respect to the reporting intervals
for goals, 28 of the 39 commenters who
addressed the issue favored some form
of at least optional yearly reporting of
goals, either in the form of annual goal
submissions or, more frequently, of
year-to-year projections of goals within
the framework of a three-year overall
goal. The main reason given for this
preference was a concern that projects
and the availability of Federal funding
for them were sufficiently volatile that
making a projection that was valid for

a three-year period was problematic.
This point of view was advanced
especially by airports. Some other
commenters favored giving recipients
discretion whether to report annually or
triennially. Commenters who took the
point of view that the three-year interval
was preferable agreed with original
rationale of reducing repeated
paperwork burdens on recipients. One
commenter asked that the rule specify
that, especially in a three-year interval
schedule of goal submission, a recipient
“must” submit revisions if
circumstances change.

There was discussion in the NPRM of
the relationship between the goal
submission interval and the
accountability provision. For example,
if a recipient submitted overall goals on
a three-year basis, would the
accountability provision be triggered
annually, based on the recipient’s
annual report (as the NPRM suggested)
or only on the basis of the recipient’s
performance over the three-year period?
If there were year-to-year projections
within a three-year goal, would the
accountability provision relate to
accountability for the annual projection
or the cumulative three-year goal?
Commenters who favored year-to-year
projections appeared to believe that
accountability would best relate to each
year’s projection, though the discussion
of this issue in the comments was often
not explicit. Some comments, including
one from a Member of Congress, did
favor holding recipients accountable for
each year’s separate performance.

There was a variety of other
comments on goal-related issues. Some
commenters asked that the three DOT
operating administrations coordinate
submitting goals so that a State DOT
submitting goals every three years
would be able to submit its FHWA,
FAA, and FTA goals in the same year.
A DBE group wanted the Department to
strengthen requirements pertaining to
the race-neutral portion of a recipient’s
overall goal. A commenter who works
with transit vehicle manufacturers
requested better monitoring of transit
vehicle manufacturers by FTA. A group
representing DBEs wanted recipients to
focus on potential, and not just certified,
DBEs for purposes of goal setting. The
same group also urged consideration of
separate goals for minority- and women-
owned firms.

DOT Response

Under Part 26, the Department has
always made unmistakably clear that
the DBE program does not impose
quotas. No one ever has been, or ever
will be, sanctioned for failing to “hit the
number.” However, goals must be
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implemented in a meaningful way. A
recipient’s overall goal represents its
estimate of the DBE participation it
would achieve in the absence of
discrimination and its effects. Failing to
meet an overall goal means that the
recipient has not completely remedied
discrimination and its effects in its
DOT-assisted contracting. In the
Department’s view, good faith
implementation of a DBE program by a
recipient necessarily includes
understanding why the recipient has not
completely remedied discrimination
and its effects, as measured by falling
short of its “level playing field” estimate
of DBE participation embodied in its
overall goal. Good faith implementation
further means that, having considered
the reasons for such a shortfall, the
recipient will devise program actions to
help minimize the potential for a
shortfall in the future.

Under the Department’s procedures
for reviewing overall goals and the
methodology supporting them, the
Department has the responsibility of
ensuring that a recipient’s goals are
well-grounded in relevant data and are
derived using a sound methodology.
The Department would not approve a
recipient’s goal submission if it
appeared to understate the “level
playing field” amount of DBE
participation the recipient could
rationally expect, whether to avoid
being accountable under the new
provisions of the rule or for other
reasons.

For these reasons, the Department is
adopting the NPRM’s proposed
accountability mechanism. We do not
believe that the concerns of some
commenters that this mechanism would
create a quota system are justified: No
one will be penalized for failing to meet
an overall goal. Moreover, promoting
transparency and accountability is not
synonymous with imposing a penalty
and should not be viewed as such.
Understanding the reasons for not
meeting a goal and coming up with
ways of avoiding a shortfall in the
future, while not creating a quota
system, do help to ensure that recipients
take seriously the responsibility to
address discrimination and its effects.

Moreover, the administrative burden
of compliance falls only on those
recipients who fail to meet a goal, not
on all recipients. Understanding what is
happening in one’s program, why it is
happening, and how to fix problems is,
or ought to be, a normal, everyday part
of implementing a program, so the
analytical tasks involved in meeting this
requirement should not be new to
recipients. We do not envision that
recipients’ responses to this requirement

would be book-length; a reasonable
succinct summary of the recipient’s
analysis and proposed actions should be
sufficient though, like all documents
submitted in connection with the DBE
program, it should show the work and
reasoning leading to the recipient’s
conclusions.

For example, a recipient might
determine that its process for
ascertaining whether prime bidders who
failed to meet contract goals had made
adequate good faith efforts was too
weak, and that prime bidders
consequently received contracts despite
making insufficient efforts to find DBEs
for contracts. In such a case, the
recipient could take corrective action
such as more stringent review of bidder
submissions or meeting with prime
bidders to provide guidance and
assistance on how to do a better job of
making good faith efforts.

We agree that there may be
circumstances in which a recipient’s
inability to meet a goal is for reasons
beyond its control. If that is the case, the
recipient’s response to this requirement
can be to identify such factors, as well
as suggesting how these problems may
be taken into account and surmounted
in the future. We also agree with those
commenters who said that good-faith
implementation of a DBE program
involves more than meeting an overall
goal. Factors like those cited by
commenters are important as part of an
overall evaluation of a recipient’s
success. This accountability provision,
however, is intended to focus on the
process recipients are using to achieve
their overall goals, rather than to act as
a total program evaluation tool. The
operating administrations will continue
to conduct program reviews that address
the breadth of recipients’ program
implementation.

The Department believes that a clear,
bright-line trigger for the application of
the accountability provision makes the
most sense administratively and in
terms of achieving the purpose of the
provision. Consequently, we are not
adopting suggestions that the provision
be triggered only by a pattern of missing
goals, or an average of missing goals
over the period of a three-year overall
goal, or a shortfall of a particular
percentage. Any shortfall means that a
recipient has dealt only incompletely
with the effects of discrimination, and
we believe that it is appropriate in any
such case that the recipient understand
why that is the case and what steps to
take to improve program
implementation in the future.

The three-year goal review interval
was intended to reduce administrative
burdens on recipients. Nevertheless, we

understand that some recipients,
especially airports, may be more
comfortable with annual projections and
updates of overall goals. We have no
objection to recipients making annual
projections, for informational purposes,
within the three-year overall goal. It is
still the formally submitted and
reviewed three-year goal, however, and
not the informal annual projections, that
count from the point of view of the
accountability mechanism. For example,
suppose an airport has a three-year
annual overall goal of 12 percent. For
informational purposes, the airport
chooses to make informal annual
projections of 6, 12, and 18 percent for
years 1-3, respectively (which, by the
way, are not required to be submitted to
the Department). The accountability
mechanism requirements would be
triggered in each of the three years
covered by the overall goal if DBE
achievements in each year were less
than 12 percent.

The Department agrees that recipients
should be accountable for effectively
carrying out the race-neutral portion of
their programs. If a recipient fell short
of its overall goal because it did not
achieve the projected race-neutral
portion of its goal, then this is
something the recipient would have to
explain and establish measures to
correct (e.g., by stepping up race-neutral
efforts and/or concluding that it needed
to increase race-conscious means of
achieving its goal). We also agree that it
is reasonable, in calculating goals and in
doing disparity studies, to consider
potential DBEs (e.g., firms apparently
owned and controlled by minorities or
women that have not been certified
under the DBE program) as well as
certified DBEs. This is consistent with
good practice in the field as well as with
DOT guidance. Separate goals for
various groups of disadvantaged
individuals are possible with a program
waiver of the DBE regulation, if a
sufficient case is made for the need for
group-specific goals.

In the section of the rule concerning
goal-setting (49 CFR 26.45), the
Department is also taking this
opportunity to make a technical
correction. In the final rule establishing
the three year DBE goal review cycle,
the Department inadvertently omitted
from § 26.45(f)’s regulatory text
paragraphs (3), (4), and (5), which
govern the content of goal submissions,
operating administration review of the
submission, and review of interim goal
setting mechanisms. It was never the
intent of the Department to remove or
otherwise change those provisions of
section 26.45(f) of the rule. This final
rule corrects that error by restructuring
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paragraphs (1) and (2) of section 26.45(f)
and restoring the language of paragraphs
(3), (4), and (5) of that section of the
rule. We apologize for any confusion
that this error may have caused.

The Department supports strong
outreach efforts by recipients to
encourage minority- and women-owned
firms to become certified as DBEs, so
that recipients can set and meet realistic
goals. However, we caution recipients
against stating or implying that
minority- and women-owned firms can
participate in recipients’ contracts only
if they become certified as DBEs. It
would be contrary to nondiscrimination
requirements of this part and of Title VI
for a recipient to limit the opportunity
of minority- or women-owned firms to
compete for any contract because the
firm was not a certified DBE.

Program Oversight

The NPRM proposed to require
recipients to certify that they have
monitored the paperwork and on-site
performance of DBE contracts to make
sure that DBEs actually perform them.
Comment was divided on this proposal,
with 21 comments favoring either the
proposal or stronger oversight
mechanisms and 18 opposed.

Commenters who favored the
proposal, including DBEs and some
associations and recipients, generally
believed that the provision would make
it less likely that post-award abuse of
DBEs by prime contractors would occur.
One recipient noted that it already
followed this approach with respect to
ARRA grants. Some commenters wanted
the Department to require additional
steps, such as requiring recipients to
make periodic visits to the job site and
keeping records of each visit, to ensure
that the DBELO did in fact have direct
access to the organization’s CEO
concerning DBE matters, and to
maintain sufficient trained staff to do
needed monitoring. DBE associations
wanted mandatory monitoring of good
faith efforts (e.g., by keeping records of
all contacts made by prime contractors)
and terminations of DBEs by prime
contractors, as well as to have
certifications signed by persons higher
up in the organization than the DBELO
(e.g., the CEO). Another commenter
sought further checking concerning
counting issues. A consultant and a
recipient suggested that recipient
certifications should be more frequent
than a one-time affair, (e.g., monthly or
quarterly).

Commenters who opposed the NPRM
proposal, most of whom were
recipients, said that the workload the
certification requirement would create
would be too administratively

burdensome, particularly for recipients
with small staffs. The certification
requirement could duplicate existing
commercially useful function reviews.
They also doubted the payoff in terms
of improved DBE program
implementation would be worth the
effort. Some recipients said that they
did monitor post-award performance
and that the proposed additional
paperwork requirement step would add
little to the substance of their processes.
One recipient noted that it would be
very difficult to perform an on-site
review of contract performance in the
case of professional services consultants
whose work was performed out of state.

One recipient suggested that a middle
ground might be to have the recipient
certify monitoring of a sample of
contracts, since it lacked the staff for
field monitoring of all contracts. A
consultant suggested selecting contracts
for monitoring based on a “risk-based
analysis” of contracts or by focusing on
contracts where prime contractors’
achievements did not measure up to
their commitments. One recipient
suggested limiting the certification
requirement to one commercially useful
function review per year on a contract.
A few recipients asked for guidance on
what constituted adequate staffing for
the DBE program.

DOT Response

The Department’s DBE rule already
includes a provision (49 CFR 26.37(b))
requiring recipients to have a
monitoring and enforcement mechanism
to ensure that work committed to DBEs
is actually performed by DBEs. The
trouble is that, based on the
Department’s experience, this provision
is not being implemented by recipients
as well as it should be. The FHWA
review team that has been examining
state implementation of the DBE
program found that many states did not
have an effective compliance
monitoring program in place. DBE fraud
cases investigated by the Department’s
Office of Inspector General and criminal
prosecutions in the Federal courts have
highlighted numerous cases in which
recipients were unaware, often for many
years, of situations in which non-DBE
companies were claiming DBE credit for
work that DBEs did not perform.

The Department believes that, for the
DBE program to be meaningful, it is not
enough that prime contractors commit
to the use of DBEs at the time of contract
award. It is also necessary that the DBEs
actually perform the work involved.
Recipients need to know whether DBEs
are actually performing the work
involved, lest program effectiveness
suffer and the door be left open to fraud.

Recipients must actually monitor each
contract, on paper and in the field, to
ensure that that they have this
knowledge. Monitoring DBE compliance
on a contract is no less important, and
should be no more brushed aside, than
compliance of with project
specifications. This is important for
prime contracts performed by DBEs as
well as for situations in which DBEs act
as subcontractors, and the monitoring
and certification requirements will
apply to both situations.

Consequently, the Department
believes that the proposed requirement
that recipients memorialize the
monitoring they are already required to
perform has merit. Its intent is to make
sure that the monitoring actually takes
place and that the recipient stands by
the statement that DBE participation
claimed on a contract actually occurred.
This monitoring, and the recipient’s
written certification that it took place,
must occur with respect to every
contract on which DBE participation is
claimed, not just a sample or percentage
of such contracts, to make sure that the
program operates as it is intended. It
applies to contracts entered into prior to
the effective date of this rule, since the
obligation to monitor work performed
by DBEs has always been a key feature
of the DBE program.

With respect to concerns about
administrative burden, the Department
believes that monitoring is something
that recipients have been responsible for
conducting since the inception of Part
26. Therefore, we are not asking
recipients to do something with which
they can claim they are unfamiliar.
Moreover, as the final rule version of
this provision makes clear, recipients
can combine the on-site monitoring for
DBE compliance with other monitoring
they do. For example, the inspector who
looks at a project to make sure that the
contractor met contract specifications
before final payment is authorized could
also confirm that DBE requirements
were honestly met.

While we believe that more intensive
and more frequent monitoring of DBE
performance on contracts is desirable,
we encourage recipients to monitor
contracts as closely as they can.
However, we do not, for workload
reasons, want to mandate more
pervasive monitoring at this time. We
agree with commenters that it would be
difficult to do on-site monitoring of
contracts performed outside the state
(e.g., an out-of-state consulting
contract), and we have added language
specifying that the requirement to
monitor work sites pertains to work
sites in the recipient’s state. In reference
to what constitutes adequate staffing of
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a DBE program, we believe that it is best
to look at this question in terms of a
performance standard. The
Department’s rule requires certain tasks
(e.g., responding to applications for DBE
eligibility, certification and monitoring
of DBE performance on contracts) to be
performed within certain time frames. If
a recipient has sufficient staff to meet
these requirements, then its staffing
levels are adequate. If not (e.g.,
applications for DBE certification are
backlogged for several months), then
staffing is inadequate.

Small Business Provisions

The NPRM proposed that recipients
would add an element to their DBE
programs to foster small business
participation in contracts. The purpose
of this proposal was to encourage
programs that, by facilitating small
business participation, augmented race-
neutral efforts to meet DBE goals. The
program element could include items
such as race-neutral small business set-
asides and unbundling provisions. The
NPRM did not propose to mandate any
specific elements, however.

The majority of commenters
addressing this part of the NPRM—38 of
55—favored the NPRM’s approach.
Commenters approving the proposal
were drawn from DBEs, associations,
and recipients. Generally, they agreed
that steps to create improved
opportunities for small business would
help achieve the objectives of the DBE
program. Specific elements that various
commenters supported included
unbundling (which some commenters
suggested should be made mandatory),
prohibiting double-bonding, small
business set-asides, expansions of
existing small business development
programs and mentor-protégé programs.

Commenters who did not support the
NPRM proposal, most of whom were
recipients, were concerned that having
small business programs would draw
focus from programs targeted more
directly at DBEs. They were also
concerned about having sufficient
resources to carry out the programs they
might include in a small business
program element. One commenter
thought that a small business program
element would duplicate existing
supportive services programs. Another
thought unbundling would not work. A
number of recipients thought it would
be better for DOT to issue guidance on
this subject rather than to create
regulatory language. A recipient
association characterized the proposal
as burdensome and not productive.

Eight commenters addressed the issue
of bonding and insurance requirements.
A bonding company association

explained that both performance and
payment bonds had an appropriate
place in contracting and believed that
subcontractor bonds were not
duplicative of prime contractor bonds.
A DBE wanted to prohibit prime
contractors from setting bonding
requirements for subcontractors. A
recipient said the Department should
treat prime contractors and
subcontractors the same for bonding
purposes. One DBE association said the
combination of payment bonds,
performance bonds, and retention was
burdensome for subcontractors and
Another DBE association said that it was
inappropriate to require bonding of the
subcontractor when the prime
contractor was already bonded for the
overall work of the contract. This
association suggested that a prime
contractor could not demonstrate good
faith efforts to meet a goal if it insisted
on such a double bond.

DOT Response

DBEs are small businesses. Program
provisions that help small businesses
can help DBEs. By facilitating
participation for small businesses,
recipients can make possible more DBE
participation, and participation by
additional DBE firms. Consequently, we
believe that a program element that
pulls together the various ways that a
recipient reaches out to small
businesses and makes it easier for them
to compete for DOT-assisted contracts
will foster the objectives of the DBE
program. Because small business
programs of the kind suggested in the
NPRM are race-neutral, use of these
programs can assist recipients in
meeting the race-neutral portions of
their overall goals. This is consistent
with the language that under Part 26,
recipients are directed to meet as much
as possible of their overall goals through
race-neutral means.

It is important to keep in mind that
race-neutral programs should not be
passive. Simply waiting and hoping that
occasional DBEs will participate
without the use of contract goals does
not an effective race-neutral program
make. Rather, recipients are responsible
for taking active, effective steps to
increase race-neutral DBE participation,
by implementing programs of the kind
mentioned in this section of the NPRM
and final rule. The Department will be
monitoring recipients’ race-neutral
programs to make sure that they meet
this standard.

In adopting the NPRM proposal
requiring a small business program
element, the Department believes that
this element—which is properly viewed
as an integral part of a recipient’s DBE

program—need not distract recipients
from other key parts of recipients’ DBE
programs, such as certification and the
use of race-conscious measures. There
are different ways of encouraging DBE
participation and meeting DBE overall
goals, and recipients’ programs need to
address a variety of these means. Many
of the provisions that recipients can use
to implement the requirements of the
new section (e.g., unbundling, race-
neutral small business set-asides) are
already part of the regulation or DOT
guidance, and carrying out these
elements should not involve extensive
additional burdens.

With respect to bonding, the
Department believes that commenters
made a good point with respect to the
burden of duplicative bonding. By
duplicative bonding, we mean
insistence by a prime contractor that a
DBE provide bonding for work that is
already covered by bonding or
insurance provided by the prime
contractor or the recipient. Like
duplicative bonding, excessive
bonding—a requirement, which
according to participants in the
Department’s stakeholder meetings, is
sometimes imposed to provide a bond
in excess of the value of the
subcontractor’s work—can act as an
unnecessary barrier to DBE
participation. While we believe that
additional action to address these
problems may have merit, there was not
a great deal of comment on the
implications of potential regulatory
requirements in these areas.
Consequently, we will defer action on
these issues at this time and seek
additional comment and information in
the follow-on NPRM the Department is
planning to issue.

Miscellaneous Comments

Several commenters expressed
general support for the DBE program
and/or the NPRM, while two
commenters opposed the DBE program
in general. A large number of comments
from an advocacy organization’s
members supported additional bonding
assistance and more frequent data
reporting. A commenter wanted to add
DBE coverage for Federal Railroad
Administration (FRA) grants.
Commenters also suggested such steps
as increasing technical assistance, using
project labor agreements to increase
DBE participation, an SBA 8(a) program-
like term limit on participation in the
DBE program, a better uniform reporting
form, greater ease in complaining to
DOT and recipients about
noncompliance issues, and putting
current joint check guidance into the
rule’s text.
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DOT Response

The Department already has programs
in place concerning bonding and data
reporting. There is not currently a
direct, specific statutory mandate for a
DBE program in FRA financial
assistance programs, though the
Department is considering ways of
ensuring nondiscrimination in
contracting in these programs. For
example, like all recipients of Federal
financial assistance, FRA recipients are
subject to requirements under Title VI of
the Civil Rights Act of 1964. Existing
programs, such as the FHWA supportive
services program and various initiatives
by the Department’s Office of Small and
Disadvantaged Business Utilization, are
in place to assist DBEs in being
competitive. Given the language of the
statutes authorizing the DOT DBE
program, we do not believe that a term
limit on the participation of DBE
companies would be permissible. The
Department is working on
improvements on all its DBE forms, and
we expect to seek comment on revised
forms in the follow-on NPRM we
anticipate publishing. At this point, we
think that the joint check guidance is
sufficient without codification, but we
can look at this issue, among other
certification issues, in the next round of
rulemaking.

The Continuing Compelling Need for
the DBE Program

As numerous court decisions have
noted,! the Department’s DBE
regulations, and the statutes authorizing
them, are supported by a compelling
need to address discrimination and its
effects. This basis for the program has
been established by Congress and
applies on a nationwide basis. Both the
House and Senate FAA reauthorization
bills contained findings reaffirming the
compelling need for the program. We
would also call to readers’ attention the
additional information presented to the
House of Representatives in a March 26,
2009, hearing before the Transportation
and Infrastructure Committee and made
a part of the record of that hearing and
a Department of Justice document
entitled “The Compelling Interest for
Race- and Gender-Conscious Federal
Contracting Programs: A Decade Later
An Update to the May 23, 1996 Review
of Barriers for Minority- and Women-

1 See for instance Adarand Constructors, Inc. v.
Slater, 228 F.3d 1147 (10th Cir. 2000), Northern
Contracting Inc. v. Illinois Department of
Transportation, 473 4.3d 715 (7th Cir. 2007),
Sherbrooke Turf, Inc. v. Minnesota Department of
Transportation, 345 F.3d. 964 (8th Cir. 2003),
Western States Paving Co., Inc. v. Washington
Department of Transportation, 407 F.3d. 983 (9th
Cir. 2005).

Owned Businesses” and the information
and documents cited therein. This
information confirms the continuing
compelling need for race- and gender-
conscious programs such as the DOT
DBE program.

Regulatory Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This is a nonsignificant regulation for
purposes of Executive Order 12866 and
the Department of Transportation’s
Regulatory Policies and Procedures. Its
provisions involve administrative
modifications to several provisions of a
long-existing and well-established
program, designed to improve the
program’s implementation. The rule
does not alter the direction of the
program, make major policy changes, or
impose significant new costs or
burdens.

Regulatory Flexibility Act

A number of provisions of the rule
reduce small business burdens or
increase opportunities for small
business, notably the interstate
certification process and the small
business DBE program element
provisions. Small recipients would not
be required to file reports concerning
the reasons for overall goal shortfalls
and corrective action steps to be taken.
Only State DOTs, the 50 largest transit
authorities, and the 30-50 airports
receiving the greatest amount of FAA
financial assistance would have to file
these reports. The task of sending copies
of on-site review reports to other
certification entities fall on UCPs, which
are not small entities, and in any case
can be handled electronically (e.g., by
emailing PDF copies of the documents).
While all recipients would have to input
information about decertifications and
denials into a DOT database, this would
be a quick electronic process that would
not be costly or burdensome. In any
case, this requirement will be phased in
as the Department prepares to put the
database online. The rule does not make
major policy changes that would cause
recipients to expend significant
resources on program modifications. For
these reasons, the Department certifies
that the rule does not have a significant
economic effect on a substantial number
of small entities.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of

compliance on them. We have analyzed
this rule under the Order and have
determined that it does not have
implications for federalism, since it
merely makes administrative
modifications to an existing program. It
does not change the relationship
between the Department and State or
local governments, pre-empt State law,
or impose substantial direct compliance
costs on those governments.

Paperwork Reduction Act

As required by the Paperwork
Reduction Act of 1995, DOT has
submitted the Information Collection
Requests (ICRs) below to the Office of
Management and Budget (OMB). Before
OMB decides whether to approve these
proposed collections of information and
issue a control number, the public must
be provided 30 days to comment.
Organizations and individuals desiring
to submit comments on the collections
of information in this rule should direct
them to the Office of Management and
Budget, Attention: Desk Officer for the
Office of the Secretary of
Transportation, Office of Information
and Regulatory Affairs, Washington, DC
20503. OMB is required to make a
decision concerning the collection of
information requirements contained in
this rule between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
is best assured of having its full effect
if OMB receives it within 30 days of
publication.

We will respond to any OMB or
public comments on the information
collection requirements contained in
this rule. The Department will not
impose a penalty on persons for
violating information collection
requirements which do not display a
current OMB control number, if
required. The Department intends to
obtain current OMB control numbers for
the new information collection
requirements resulting from this
rulemaking action. The OMB control
number, when assigned, will be
announced by separate notice in the
Federal Register.

It is estimated that the total
incremental annual burden hours for the
information collection requirements in
this rule are 47,450 hours in the first
year, 83,370 in the second year, and
51,875 thereafter. The following are the
information collection requirements in
this rule:

Certification of Monitoring (49 CFR
26.37(b))

Each recipient would certify that it
had conducted post-award monitoring
of contracts which would be counted for
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DBE credit to ensure that DBEs had
done the work for which credit was
claimed. The certification is for the
purpose of ensuring accountability for
monitoring which the regulation already
requires.

Respondents: 1,050.

Frequency: 13,400 (i.e., there are
about 13,400 contracts per year that
have DBE participation, based on 2009
data).

Estimated Burden per Response: V2
hour.

Estimated Total Annual Burden:
6,700 hours.

Small Business Program Element (49
CFR 26.39)

Each recipient would add a new DBE
program element, consisting of
strategies to encourage small business
participation in their contracting
activities. No specific element would be
required, and many of the potential
elements are already part of the existing
DBE regulation or implementing
guidance (e.g., unbundling; race-neutral
small business set-asides). The small
business program element is intended to
pull a recipient’s small business efforts
into a single, unified place in this DBE
Program. This requirement goes into
effect a year from the effective date of
the rule.

Respondents: 1,050.

Frequency: Once (for a one-time task).

Estimated Burden per Response: 30
hours.

Estimated Total Annual Burden
Hours: 31,500 (one time).

Accountability Mechanism (49 CFR
26.47(c))

If a recipient failed to meet its overall
goal in a given year, it would have to
determine the reasons for its failure and
establish corrective steps.
Approximately 150 large recipients
would transmit this analysis to DOT;
smaller recipients would perform the
analysis but would not be required to
submit it to DOT. We estimate that
about half of recipients would be subject
to this requirement in a given year.

Respondents: 525 (150 of which
would have to submit reports to DOT).

Frequency: Once per year.

Estimated Average Burden per
Response: 80 hours + 5 for recipients
sending report to DOT.

Estimated Total Annual Burden
Hours: 42,750.

Affidavit of Completeness (49 CFR
26.45(c)(4))

When a firm certified in its home state
seeks certification in another state
(“State B”), the firm must provide an
affidavit that the information the firm

provides to State B is complete and is
identical to that submitted to the home
state. The calculation of the burden for
this item assumes that there will be an
average 2600 interstate applications
each year to which this requirement
would apply. This requirement takes
effect a year from the effective date of
this rule.

Respondents: 2,600.

Frequency: Once per year to a given
recipient.

Estimated Average Burden per
Response: 1 hour.

Estimated Total Annual Burden
Hours: 2,600 hours.

Transmittal of On-Site Report (49 CFR
26.85(d)(1))

When a “State B” receives a request
for certification from a firm certified in
“State A,” State A must promptly send
a copy of that report to State B. This
would involve simply emailing a PDF or
other electronic copy of an existing
report. This requirement takes effect one
year from the effective date of this rule.

Respondents: 52.

Frequency: An average of 50 per year
per recipient.

Estimated Average Burden per
Response: V2 hour.

Estimated Total Annual Burden
Hours: 1,300.

Transmittal of Decertification/Denial
Information (49 CFR 26.85(f)(1))

When a unified certification program
(UCP) in a state denies a firm’s
application for certification or
decertifies the firm, it must
electronically notify a DOT database of
the fact. The information in the database
is then available to other certification
agencies for their reference. The
calculation of the burden of this
requirement assumes that there would
be am average of 100 such actions per
year by each UCP.

Respondents: 52.

Frequency: An average of 100 per year
per recipient.

Estimated Average Burden per
Response: V2 hour.

Estimated Total Annual Burden
Hours: 2,600.

Transmittal of Denial/Decertification
Documents (49 CFR 26.85(f)(3))

When a UCP notes, from the DOT
database, that a firm that has applied or
been granted certification was denied or
decertified elsewhere, the UCP would
request a copy of the decision by the
other state, which would then have to
send a copy. The Department
anticipates that this would be done by
an email exchange, the response
attaching a PDF or other electronic copy

of an existing document. This
requirement goes into effect a year from
the effective date of the rule.

Respondents: 52.

Frequency: An average of 75 per year
per recipient.

Estimated Average Burden per
Response: five minutes for the request;
/2 hour for the response.

Estimated Total Annual Burden
Hours: 2,625.

List of Subjects in 49 CFR Part 26

Administrative practice and
procedure, Airports, Civil rights,
Government contracts, Grant-
programs—transportation, Mass
transportation, Minority businesses,
Reporting and record keeping
requirements.

Issued this 11th day of January, 2011, at
Washington, DC.

Ray LaHood,
Secretary of Transportation.

For the reasons set forth in the
preamble, the Department amends 49
CFR Part 26 as follows:

PART 26—PARTICIPATION BY
DISADVANTAGED BUSINESS
ENTERPRISES IN DEPARTMENT OF
TRANSPORTATION FINANCIAL
ASSISTANCE PROGRAMS

m 1. The authority citation for part 26 is
amended to read as follows:

Authority: 23 U.S.C. 304 and 324; 42
U.S.C. 2000d, et seq. ; 49 U.S.C. 47107,
47113, 47123; Sec. 1101(b), Pub. L. 105178,
112 Stat. 107, 113.

m 2. In section 26.5, add a definition of
“Home state” in alphabetical order to
read as follows:

§26.5 What do the terms used in this part
mean?
* * * * *

“Home state” means the state in which
a DBE firm or applicant for DBE
certification maintains its principal

place of business.
* * * * *

m 3.In § 26.11, add paragraph (a) to read
as follows:

§26.11 What records do recipients keep
and report?

(a) You must transmit the Uniform
Report of DBE Awards or Commitments
and Payments, found in Appendix B to
this part, at the intervals stated on the

form.
* * * * *

m 4. Revise § 26.31 to read as follows:
§26.31 What information must you include

in your DBE directory?

(a) In the directory required under
§ 26.81(g) of this Part, you must list all
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firms eligible to participate as DBEs in
your program. In the listing for each
firm, you must include its address,
phone number, and the types of work
the firm has been certified to perform as
a DBE.

(b) You must list each type of work for
which a firm is eligible to be certified
by using the most specific NAICS code
available to describe each type of work.
You must make any changes to your
current directory entries necessary to
meet the requirement of this paragraph
(a) by August 26, 2011.

m 5. Revise § 26.37 (b) to read as follows:

§26.37 What are arecipient’s
responsibilities for monitoring the
performance of other program participants?
* * * * *

(b) Your DBE program must also
include a monitoring and enforcement
mechanism to ensure that work
committed to DBEs at contract award or
subsequently (e.g., as the result of
modification to the contract) is actually
performed by the DBEs to which the
work was committed. This mechanism
must include a written certification that
you have reviewed contracting records
and monitored work sites in your state
for this purpose. The monitoring to
which this paragraph refers may be
conducted in conjunction with
monitoring of contract performance for
other purposes (e.g., close-out reviews

for a contract).
* * * * *

m 6. Add § 26.39 to subpart B to read as
follows:

§26.39 Fostering small business
participation.

(a) Your DBE program must include
an element to structure contracting
requirements to facilitate competition
by small business concerns, taking all
reasonable steps to eliminate obstacles
to their participation, including
unnecessary and unjustified bundling of
contract requirements that may preclude
small business participation in
procurements as prime contractors or
subcontractors.

(b) This element must be submitted to
the appropriate DOT operating
administration for approval as a part of
your DBE program by February 28,
2012. As part of this program element
you may include, but are not limited to,
the following strategies:

(1) Establishing a race-neutral small
business set-aside for prime contracts
under a stated amount (e.g., $1 million).

(2) In multi-year design-build
contracts or other large contracts (e.g.,
for “megaprojects”) requiring bidders on
the prime contract to specify elements
of the contract or specific subcontracts

that are of a size that small businesses,
including DBEs, can reasonably
perform.

(3) On prime contracts not having
DBE contract goals, requiring the prime
contractor to provide subcontracting
opportunities of a size that small
businesses, including DBEs, can
reasonably perform, rather than self-
performing all the work involved.

(4) Identifying alternative acquisition
strategies and structuring procurements
to facilitate the ability of consortia or
joint ventures consisting of small
businesses, including DBEs, to compete
for and perform prime contracts.

(5) To meet the portion of your overall
goal you project to meet through race-
neutral measures, ensuring that a
reasonable number of prime contracts
are of a size that small businesses,
including DBEs, can reasonably
perform.

(c) You must actively implement your
program elements to foster small
business participation. Doing so is a
requirement of good faith
implementation of your DBE program.
m7.In§26.45:

m a. Revise paragraphs (e)(2), (e)(3),
(f)(1), and ()(2);

m b. Redesignate paragraphs ((f)(3) and
(f)(4) as (f)(6) and (f)(7), respectively;
and

m c. Add new paragraphs ()(3), (4), and
(5).

The revisions and addition read as
follows:

§26.45 How do recipients set overall

goals?
* * * * *
* % %

()

(2) If you are an FTA or FAA
recipient, as a percentage of all FT or
FAA funds (exclusive of FTA funds to
be used for the purchase of transit
vehicles) that you will expend in FTA
or FAA-assisted contracts in the three
forthcoming fiscal years.

(3) In appropriate cases, the FHWA,
FTA or FAA Administrator may permit
or require you to express your overall
goal as a percentage of funds for a
particular grant or project or group of
grants and/or projects. Like other overall
goals, a project goal may be adjusted to
reflect changed circumstances, with the
concurrence of the appropriate
operating administration.

(i) A project goal is an overall goal,
and must meet all the substantive and
procedural requirements of this section
pertaining to overall goals.

(ii) A project goal covers the entire
length of the project to which it applies.

(iii) The project goal should include a
projection of the DBE participation
anticipated to be obtained during each
fiscal year covered by the project goal.

(iv) The funds for the project to which
the project goal pertains are separated
from the base from which your regular
overall goal, applicable to contracts not
part of the project covered by a project
goal, is calculated.

(£)(1)(1) If you set your overall goal on
a fiscal year basis, you must submit it
to the applicable DOT operating
administration by August 1 at three-year
intervals, based on a schedule
established by the FHWA, FTA, or FAA,
as applicable, and posted on that
agency’s Web site.

(ii) You may adjust your three-year
overall goal during the three-year period
to which it applies, in order to reflect
changed circumstances. You must
submit such an adjustment to the
concerned operating administration for
review and approval.

(iii) The operating administration may
direct you to undertake a review of your
goal if necessary to ensure that the goal
continues to fit your circumstances
appropriately.

(iv) While you are required to submit
an overall goal to FHWA, FTA, or FAA
only every three years, the overall goal
and the provisions of Sec. 26.47(c)
apply to each year during that three-year
period.

(v) You may make, for informational
purposes, projections of your expected
DBE achievements during each of the
three years covered by your overall goal.
However, it is the overall goal itself, and
not these informational projections, to
which the provisions of section 26.47(c)
of this part apply.

(2) If you are a recipient and set your
overall goal on a project or grant basis
as provided in paragraph (e)(3) of this
section, you must submit the goal for
review at a time determined by the
FHWA, FTA or FAA Administrator, as
applicable.

(3) You must include with your
overall goal submission a description of
the methodology you used to establish
the goal, incuding your base figure and
the evidence with which it was
calculated, and the adjustments you
made to the base figure and the
evidence you relied on for the
adjustments. You should also include a
summary listing of the relevant
available evidence in your jurisdiction
and, where applicable, an explanation
of why you did not use that evidence to
adjust your base figure. You must also
include your projection of the portions
of the overall goal you expect to meet
through race-neutral and race-consioous
measures, respectively (see 26.51(c)).

(4) You are not required to obtain
prior operating administration
concurrence with your overall goal.
However, if the operating
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administration’s review suggests that
your overall goal has not been correctly
calculated, or that your method for
calculating goals is inadequate, the
operating administration may, after
consulting with you, adjust your overall
goal or require that you do so. The
adjusted overall goal is binding on you.

(5) If you need additional time to
collect data or take other steps to
develop an approach to setting overall
goals, you may request the approval of
the concerned operating administration
for an interim goal and/or goal-setting
mechanism. Such a mechanism must:

(i) Reflect the relative availability of
DBEs in your local market to the
maximum extent feasible given the data
available to you; and

(ii) Avoid imposing undue burdens on
non-DBEs.

* * * * *

m 8.In § 26.47, add paragraphs (c) and
(d) to read as follows:

§26.47 Can recipients be penalized for
failing to meet overall goals?

(c) If the awards and commitments
shown on your Uniform Report of
Awards or Commitments and Payments
at the end of any fiscal year are less than
the overall goal applicable to that fiscal
year, you must do the following in order
to be regarded by the Department as
implementing your DBE program in
good faith:

(1) Analyze in detail the reasons for
the difference between the overall goal
and your awards and commitments in
that fiscal year;

(2) Establish specific steps and
milestones to correct the problems you
have identified in your analysis and to
enable you to meet fully your goal for
the new fiscal year;

(3)(i) If you are a state highway
agency; one of the 50 largest transit
authorities as determined by the FTA; or
an Operational Evolution Partnership
Plan airport or other airport designated
by the FAA, you must submit, within 90
days of the end of the fiscal year, the
analysis and corrective actions
developed under paragraphs (c)(1) and
(2) of this section to the appropriate
operating administration for approval. If
the operating administration approves
the report, you will be regarded as
complying with the requirements of this
section for the remainder of the fiscal
year.

(ii) As a transit authority or airport
not meeting the criteria of paragraph
(c)(3)(i) of this section, you must retain
analysis and corrective actions in your
records for three years and make it
available to FTA or FAA on request for
their review.

(4) FHWA, FTA, or FAA may impose
conditions on the recipient as part of its
approval of the recipient’s analysis and
corrective actions including, but not
limited to, modifications to your overall
goal methodology, changes in your race-
conscious/race-neutral split, or the
introduction of additional race-neutral
or race-conscious measures.

(5) You may be regarded as being in
noncompliance with this Part, and
therefore subject to the remedies in
§26.103 or § 26.105 of this part and
other applicable regulations, for failing
to implement your DBE program in good
faith if any of the following things
occur:

(i) You do not submit your analysis
and corrective actions to FHWA, FTA,
or FAA in a timely manner as required
under paragraph (c)(3) of this section;

(ii) FHWA, FTA, or FAA disapproves
your analysis or corrective actions; or

(iii) You do not fully implement the
corrective actions to which you have
committed or conditions that FHWA,
FTA, or FAA has imposed following
review of your analysis and corrective
actions.

(d) If, as recipient, your Uniform
Report of DBE Awards or Commitments
and Payments or other information
coming to the attention of FTA, FHWA,
or FAA, demonstrates that current
trends make it unlikely that you will
achieve DBE awards and commitments
that would be necessary to allow you to
meet your overall goal at the end of the
fiscal year, FHWA, FTA, or FAA, as
applicable, may require you to make
further good faith efforts, such as by
modifying your race-conscious/race-
neutral split or introducing additional
race-neutral or race-conscious measures
for the remainder of the fiscal year.

m 9.In § 26.51, revise paragraphs (b)(1)
and (f)(1) to read as follows:

§26.51 What means do recipients use to
meet overall goals?
* * * * *

(b)* L

(1) Arranging solicitations, times for
the presentation of bids, quantities,
specifications, and delivery schedules
in ways that facilitate participation by
DBEs and other small businesses and by
making contracts more accessible to
small businesses, by means such as
those provided under § 26.39 of this
part.
*

* * * *
* * %

(1) If your approved projection under
paragraph (c) of this section estimates
that you can meet your entire overall
goal for a given year through race-
neutral means, you must implement
your program without setting contract

goals during that year, unless it becomes
necessary in order meet your overall
goal.

Example to paragraph (f)(1): Your
overall goal for Year 1 is 12 percent.
You estimate that you can obtain 12
percent or more DBE participation
through the use of race-neutral
measures, without any use of contract
goals. In this case, you do not set any
contract goals for the contracts that will
be performed in Year 1. However, if part
way through Year 1, your DBE awards
or commitments are not at a level that
would permit you to achieve your
overall goal for Year 1, you could begin
setting race-conscious DBE contract
goals during the remainder of the year
as part of your obligation to implement

your program in good faith.

m 10.1n § 26.53:

m a. Redesignate paragraph (g) as
paragraph (i);

m b. Redesignate paragraphs (f)(2) and
(3) as paragraphs (g) and (h),
respectively;

m c. Revise paragraph (f)(1); and

m d. Add new paragraphs (f)(2) through
(6) to read as follows:

§26.53 What are the good faith efforts
procedures recipients follow in situations
where there are contract goals?

* * * * *

(£)(1) You must require that a prime
contractor not terminate a DBE
subcontractor listed in response to
paragraph (b)(2) of this section (or an
approved substitute DBE firm) without
your prior written consent. This
includes, but is not limited to, instances
in which a prime contractor seeks to
perform work originally designated for a
DBE subcontractor with its own forces
or those of an affiliate, a non-DBE firm,
or with another DBE firm.

(2) You may provide such written
consent only if you agree, for reasons
stated in your concurrence document,
that the prime contractor has good cause
to terminate the DBE firm.

(3) For purposes of this paragraph,
good cause includes the following
circumstances:

(i) The listed DBE subcontractor fails
or refuses to execute a written contract;

(ii) The listed DBE subcontractor fails
or refuses to perform the work of its
subcontract in a way consistent with
normal industry standards. Provided,
however, that good cause does not exist
if the failure or refusal of the DBE
subcontractor to perform its work on the
subcontract results from the bad faith or
discriminatory action of the prime
contracor;

(iii) The listed DBE subcontractor fails
or refuses to meet the prime contractor’s
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reasonable, nondisrciminatory bond
requirements.

(iv) The listed DBE subcontractor
becomes bankrupt, insolvent, or exhibits
credit unworthiness;

(v) The listed DBE subcontractor is
ineligible to work on public works
projects because of suspension and
debarment proceedings pursuant 2 CFR
Parts 180, 215 and 1,200 or applicable
state law;

(vii) You have determined that the
listed DBE subcontractor is not a
responsible contractor;

(vi) The listed DBE subcontractor
voluntarily withdraws from the project
and provides to you written notice of its
withdrawal;

(vii) The listed DBE is ineligible to
receive DBE credit for the type of work
required;

(viii) A DBE owner dies or becomes
disabled with the result that the listed
DBE contractor is unable to complete its
work on the contract;

(ix) Other documented good cause
that you determine compels the
termination of the DBE subcontractor.
Provided, that good cause does not exist
if the prime contractor seeks to
terminate a DBE it relied upon to obtain
the contract so that the prime contractor
can self-perform the work for which the
DBE contractor was engaged or so that
the prime contractor can substitute
another DBE or non-DBE contractor after
contract award.

(4) Before transmitting to you its
request to terminate and/or substitute a
DBE subcontractor, the prime contractor
must give notice in writing to the DBE
subcontractor, with a copy to you, of its
intent to request to terminate and/or
substitute, and the reason for the
request.

(5) The prime contractor must give the
DBE five days to respond to the prime
contractor’s notice and advise you and
the contractor of the reasons, if any,
why it objects to the proposed
termination of its subcontract and why
you should not approve the prime
contractor’s action. If required in a
particular case as a matter of public
necessity (e.g., safety), you may provide
a response period shorter than five days.

(6) In addition to post-award
terminations, the provisions of this
section apply to preaward deletions of
or substitutions for DBE firms put
forward by offerors in negotiated

procurements.
* * * * *

m 11.In § 26.67, revise paragraphs
(a)(2)(i) and (iv), and in paragraphs (b),
(c), and (d), remove “$750,000” and add
in its place “$1.32 million”.

The revisions read as follows:

§26.67 What rules determine social and
economic disadvantage?

(a] * *x *

(2)(i) You must require each
individual owner of a firm applying to
participate as a DBE, whose ownership
and control are relied upon for DBE
certification to certify that he or she has
a personal net worth that does not

exceed $1.32 million.
* * * * *

(iv) Notwithstanding any provision of
Federal or state law, you must not
release an individual’s personal net
worth statement nor any documents
pertaining to it to any third party
without the written consent of the
submitter. Provided, that you must
transmit this information to DOT in any
certification appeal proceeding under
section 26.89 of this part or to any other
state to which the individual’s firm has
applied for certification under § 26.85 of
this part.

* * * * *

m 12. Revise § 26.71(n) to read as
follows:

§26.71 What rules govern determinations
concerning control?
* * * * *

(n) You must grant certification to a
firm only for specific types of work in
which the socially and economically
disadvantaged owners have the ability
to control the firm. To become certified
in an additional type of work, the firm
need demonstrate to you only that its
socially and economically
disadvantaged owners are able to
control the firm with respect to that type
of work. You must not require that the
firm be recertified or submit a new
application for certification, but you
must verify the disadvantaged owner’s
control of the firm in the additional type
of work.

(1) The types of work a firm can
perform (whether on initial certification
or when a new type of work is added)
must be described in terms of the most
specific available NAICS code for that
type of work. If you choose, you may
also, in addition to applying the
appropriate NAICS code, apply a
descriptor from a classification scheme
of equivalent detail and specificity. A
correct NAICS code is one that
describes, as specifically as possible, the
principal goods or services which the
firm would provide to DOT recipients.
Multiple NAICS codes may be assigned
where appropriate. Program participants
must rely on, and not depart from, the
plain meaning of NAICS code
descriptions in determining the scope of
a firm’s certification. If your Directory
does not list types of work for any firm

in a manner consistent with this
paragraph (a)(1), you must update the
Directory entry for that firm to meet the
requirements of this paragraph (a)(1) by
August 28, 2011.

(2) Firms and recipients must check
carefully to make sure that the NAICS
codes cited in a certification are kept
up-to-date and accurately reflect work
which the UCP has determined the
firm’s owners can control. The firm
bears the burden of providing detailed
company information the certifying
agency needs to make an appropriate
NAICS code designation.

(3) If a firm believes that there is not
a NAICS code that fully or clearly
describes the type(s) of work in which
it is seeking to be certified as a DBE, the
firm may request that the certifying
agency, in its certification
documentation, supplement the
assigned NAICS code(s) with a clear,
specific, and detailed narrative
description of the type of work in which
the firm is certified. A vague, general, or
confusing description is not sufficient
for this purpose, and recipients should
not rely on such a description in
determining whether a firm’s
participation can be counted toward
DBE goals.

(4) A certifier is not precluded from
changing a certification classification or
description if there is a factual basis in
the record. However, certifiers must not
make after-the-fact statements about the
scope of a certification, not supported
by evidence in the record of the
certification action.

* * * * *

m 13. Revise § 26.73(b) to read as
follows:

§26.73 What are other rules affecting
certification?
* * * * *

(b)(1) You must evaluate the
eligibility of a firm on the basis of
present circumstances. You must not
refuse to certify a firm based solely on
historical information indicating a lack
of ownership or control of the firm by
socially and economically
disadvantaged individuals at some time
in the past, if the firm currently meets
the ownership and control standards of
this part.

(2) You must not refuse to certify a
firm solely on the basis that it is a newly
formed firm, has not completed projects
or contracts at the time of its
application, has not yet realized profits
from its activities, or has not
demonstrated a potential for success. If
the firm meets disadvantaged, size,
ownership, and control requirements of
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this Part, the firm is eligible for
certification.
* * * * *

§26.81 [Amended]

m 14. Amend § 26.81(g) by removing the
word “section” and adding in its place
the word “part” and by removing the
period at the end of the last sentence
and adding the words “and shall revise
the print version of the Directory at least
once a year.”

m 15.1In § 26.83, remove and reserve
paragraph (e), revise paragraph (h), and
add paragraphs (1) and (m) to read as
follows:

§26.83 What procedures do recipients
follow in making certification decisions?
* * * * *

(h) Once you have certified a DBE, it
shall remain certified until and unless
you have removed its certification, in
whole or in part, through the procedures
of section 26.87. You may not require
DBEs to reapply for certification or
require “recertification” of currently
certified firms. However, you may
conduct a certification review of a
certified DBE firm, including a new on-
site review, three years from the date of
the firm’s most recent certification, or
sooner if appropriate in light of changed
circumstances (e.g., of the kind
requiring notice under paragraph (i) of
this section), a complaint, or other
information concerning the firm’s
eligibility. If you have grounds to
question the firm’s eligibility, you may
conduct an on-site review on an
unannounced basis, at the firm’s offices

and jobsites.
* * * * *

(1) As a recipient or UCP, you must
advise each applicant within 30 days
from your receipt of the application
whether the application is complete and
suitable for evaluation and, if not, what
additional information or action is
required.

(m) Except as otherwise provided in
this paragraph, if an applicant for DBE
certification withdraws its application
before you have issued a decision on the
application, the applicant can resubmit
the application at any time. As a
recipient or UCP, you may not apply the
waiting period provided under
§ 26.86(c) of this part before allowing
the applicant to resubmit its
application. However, you may place
the reapplication at the “end of the line,”
behind other applications that have
been made since the firm’s previous
application was withdrawn. You may
also apply the waiting period provided
under § 26.86(c) of this part to a firm
that has established a pattern of

frequently withdrawing applications
before you make a decision.

§26.84 [Removed]

m 16. Remove section 26.84.
m 17. Revise § 26.85 to read as follows

§26.85 Interstate certification.

(a) This section applies with respect
to any firm that is currently certified in
its home state.

(b) When a firm currently certified in
its home state (“State A”) applies to
another State (“State B”) for DBE
certification, State B may, at its
discretion, accept State A’s certification
and certify the firm, without further
procedures.

(1) To obtain certification in this
manner, the firm must provide to State
B a copy of its certification notice from
State A.

(2) Before certifying the firm, State B
must confirm that the firm has a current
valid certification from State A. State B
can do so by reviewing State A’s
electronic directory or obtaining written
confirmation from State A.

(c) In any situation in which State B
chooses not to accept State A’s
certification of a firm as provided in
paragraph (b) of this section, as the
applicant firm you must provide the
information in paragraphs (c)(1) through
(4) of this section to State B.

(1) You must provide to State B a
complete copy of the application form,
all supporting documents, and any other
information you have submitted to State
A or any other state related to your
firm’s certification. This includes
affidavits of no change (see § 26.83(j))
and any notices of changes (see
§26.83(i)) that you have submitted to
State A, as well as any correspondence
you have had with State A’s UCP or any
other recipient concerning your
application or status as a DBE firm.

(2) You must also provide to State B
any notices or correspondence from
states other than State A relating to your
status as an applicant or certified DBE
in those states. For example, if you have
been denied certification or decertified
in State G, or subject to a decertification
action there, you must inform State B of
this fact and provide all documentation
concerning this action to State B.

(3) If you have filed a certification
appeal with DOT (see § 26.89), you must
inform State B of the fact and provide
your letter of appeal and DOT’s
response to State B.

(4) You must submit an affidavit
sworn to by the firm’s owners before a
person who is authorized by State law
to administer oaths or an unsworn
declaration executed under penalty of
perjury of the laws of the United States.

(i) This affidavit must affirm that you
have submitted all the information
required by 49 CFR 26.85(c) and the
information is complete and, in the case
of the information required by
§26.85(c)(1), is an identical copy of the
information submitted to State A.

(ii) If the on-site report from State A
supporting your certification in State A
is more than three years old, as of the
date of your application to State B, State
B may require that your affidavit also
affirm that the facts in the on-site report
remain true and correct.

(d) As State B, when you receive from
an applicant firm all the information
required by paragraph (c) of this section,
you must take the following actions:

(1) Within seven days contact State A
and request a copy of the site visit
review report for the firm (see
§ 26.83(c)(1)), any updates to the site
visit review, and any evaluation of the
firm based on the site visit. As State A,
you must transmit this information to
State B within seven days of receiving
the request. A pattern by State B of not
making such requests in a timely
manner or by “State A” or any other
State of not complying with such
requests in a timely manner is
noncompliance with this Part.

(2) Determine whether there is good
cause to believe that State A’s
certification of the firm is erroneous or
should not apply in your State. Reasons
for making such a determination may
include the following:

(i) Evidence that State A’s
certification was obtained by fraud;

(ii) New information, not available to
State A at the time of its certification,
showing that the firm does not meet all
eligibility criteria;

(iii) State A’s certification was
factually erroneous or was inconsistent
with the requirements of this part;

(iv) The State law of State B requires
a result different from that of the State
law of State A.

(v) The information provided by the
applicant firm did not meet the
requirements of paragraph (c) of this
section.

(3) If, as State B, unless you have
determined that there is good cause to
believe that State A’s certification is
erroneous or should not apply in your
State, you must, no later than 60 days
from the date on which you received
from the applicant firm all the
information required by paragraph (c) of
this section, send to the applicant firm
a notice that it is certified and place the
firm on your directory of certified firms.

(4) If, as State B, you have determined
that there is good cause to believe that
State A’s certification is erroneous or
should not apply in your State, you
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must, no later than 60 days from the
date on which you received from the
applicant firm all the information
required by paragraph (c) of this section,
send to the applicant firm a notice
stating the reasons for your
determination.

(i) This notice must state with
particularity the specific reasons why
State B believes that the firm does not
meet the requirements of this Part for
DBE eligibility and must offer the firm
an opportunity to respond to State B
with respect to these reasons.

(ii) The firm may elect to respond in
writing, to request an in-person meeting
with State B’s decision maker to discuss
State B’s objections to the firm’s
eligibility, or both. If the firm requests
a meeting, as State B you must schedule
the meeting to take place within 30 days
of receiving the firm’s request.

(iii) The firm bears the burden of
demonstrating, by a preponderance of
evidence, that it meets the requirements
of this Part with respect to the
particularized issues raised by State B’s
notice. The firm is not otherwise
responsible for further demonstrating its
eligibility to State B.

(iv) The decision maker for State B
must be an individual who is
thoroughly familiar with the provisions
of this Part concerning certification.

(v) State B must issue a written
decision within 30 days of the receipt of
the written response from the firm or
the meeting with the decision maker,
whichever is later.

(vi) The firm’s application for
certification is stayed pending the
outcome of this process.

(vii) A decision under this paragraph
(d)(4) may be appealed to the

Departmental Office of Civil Rights
under s§ 26.89 of this part.

(e) As State B, if you have not
received from State A a copy of the site
visit review report by a date 14 days
after you have made a timely request for
it, you may hold action required by
paragraphs (d)(2) through (4) of this
section in abeyance pending receipt of
the site visit review report. In this event,
you must, no later than 30 days from the
date on which you received from an
applicant firm all the information
required by paragraph (c) of this section,
notify the firm in writing of the delay in
the process and the reason for it.

(f)(1) As a UCP, when you deny a
firm’s application, reject the application
of a firm certified in State A or any other
State in which the firm is certified,
through the procedures of paragraph
(d)(4) of this section, or decertify a firm,
in whole or in part, you must make an
entry in the Department of
Transportation Office of Civil Rights’
(DOCR’s) Ineligibility Determination
Online Database. You must enter the
following information:

(i) The name of the firm;

(ii) The name(s) of the firm’s owner(s);

(iii) The type and date of the action;

(iv) The reason for the action.

(2) As a UCP, you must check the
DOCR Web site at least once every
month to determine whether any firm
that is applying to you for certification
or that you have already certified is on
the list.

(3) For any such firm that is on the
list, you must promptly request a copy
of the listed decision from the UCP that
made it. As the UCP receiving such a
request, you must provide a copy of the
decision to the requesting UCP within 7
days of receiving the request. As the

UCP receiving the decision, you must
then consider the information in the
decision in determining what, if any,
action to take with respect to the
certified DBE firm or applicant.

(g) You must implement the
requirements of this section beginning
January 1, 2012.

§26.87 [Amended]

m 18.In § 26.87, remove and reserve
paragraph (h).

§26.107 [Amended]

m 19.In § 26.107, in paragraphs (a) and
(b), remove “49 CFR part 29” and add in
its place, “2 CFR parts 180 and 1200”.

m 20.In § 26.109, revise paragraph (a)(2)
to read as follows:

§26.109 What are the rules governing
information, confidentiality, cooperation,
and intimidation or retaliation?

(a) * *x %

(2) Notwithstanding any provision of
Federal or state law, you must not
release any information that may
reasonably be construed as confidential
business information to any third party
without the written consent of the firm
that submitted the information. This
includes applications for DBE
certification and supporting
information. However, you must
transmit this information to DOT in any
certification appeal proceeding under
§ 26.89 of this part or to any other state
to which the individual’s firm has
applied for certification under § 26.85 of
this part.

* * * * *

[FR Doc. 2011-1531 Filed 1-27-11; 8:45 am]|
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DEPARTMENT OF TRANSPORTATION

Office of the Secretary

49 CFR Part 26

[Docket No. OST-2012-0147]

RIN 2105-AE08

Disadvantaged Business Enterprise:
Program Implementation Modifications

AGENCY: Office of the Secretary (OST),
U.S. Department of Transportation
(DOT).

ACTION: Final rule.

SUMMARY: The U.S. Department of
Transportation (DOT or Department) is
amending its disadvantaged business
enterprise (DBE) program regulations to
improve program implementation in
three major areas or categories. First, the
rule revises the uniform certification
application and reporting forms, creates
a uniform personal net worth form, and
collects data required by the Moving
Ahead for Progress in the 21st Century
Act (MAP-21), on the percentage of
DBEs in each State. Second, the rule
strengthens the certification-related
program provisions, which includes
adding a new provision authorizing
summary suspensions under specified
circumstances. Third, the rule modifies
several other program provisions
concerning such subjects as: Overall
goal setting, good faith efforts, transit
vehicle manufacturers, and counting for
trucking companies. The revision also
makes minor corrections to the rule.
DATES: This rule is effective November
3, 2014.

FOR FURTHER INFORMATION CONTACT: For
questions related to this final rule or
general information about the DBE
rules/regulations, please contact Jo
Anne Robinson, Senior Attorney, Office
of General Law, Office of the General
Counsel, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., Washington, DC 20590,
Room W94-205, 202—-366—6984,
JoAnne.Robinson@dot.gov. DBE
program points of contact for
information related to other aspects of
the DBE program, including certification
appeals, programs to assist small and
disadvantaged businesses, and
information on the DBE program in
specific operating administrations, can
be found at https://
www.civilrights.dot.gov/disadvantaged-
business-enterprise/about-dbe-program/
dbe-program-points-contact.
SUPPLEMENTARY INFORMATION: On
September 6, 2012, the Department
published in the Federal Register (77
FR 54952) a notice of proposed

rulemaking (NPRM) to improve
implementation of the DBE program.
The DBE program is designed to enable
small businesses owned and controlled
by socially and economically
disadvantaged individuals to compete
for federally-funded contracts let by
State and local transportation agencies
the receive funds from DOT (i.e.,
recipients). The proposed rule called for
a 60-day comment period, with
comments to be received by November
5, 2012. Subsequently, the comment
period was extended to December 24,
2012, through a notice published
October 25, 2012 (77 FR 65164). The
Department received approximately 300
comments from State departments of
transportation, transit authorities,
airports, DBEs, non-DBE firms, and
representatives of various stakeholder
organizations. Several commenters
suggested that the Department hold a
public meeting or listening session on
the proposed changes before issuing a
final rule. The Department responded
by scheduling a public listening session
for October 9, 2013, as announced in a
September 18, 2013 notice (78 FR
57336), to receive additional public
input on the costs and benefits of
certain proposed changes, among other
things. The public comment period also
was reopened and extended from the
date of publication until October 30,
2013. However, due to the lapse in
government funding on October 1, 2013,
the October 9, 2013 listening session
was canceled and rescheduled to
December 5, 2013 (78 FR 68016;
November 13, 2013). The public
comment period was reopened and
extended to December 26, 2013.

The Department received an
additional 50 written comments during
the reopened comment periods and
received in-person oral testimony from
23 individuals at the listening session,
which was held in Washington, DC.
Over 500 individuals registered to
participate in the listening session via
Web conferencing made available by the
Department. A transcript of the
comments received at the listening
session and through the Web
conferencing was placed in the NPRM
docket before it closed on December 26,
2013.

Many of the written comments the
Department received were extensive and
covered numerous proposed changes, as
well as commentary on existing
regulations that are not the subject of a
proposed amendment. Commenters also
suggested changes beyond the scope of
what was proposed by the Department
in the NPRM. The Department has made
changes in this final rule to some of its
proposals in response to comments

received during the entire comment
period and at the listening session. With
the exception of comments that are
beyond the scope of the proposed
rulemaking, or that failed to set forth
any rationale or make suggestions, the
Department discusses and responds to
the comments on the major issues in the
NPRM below.

Personal Net Worth (PNW) Form and
Related Requirements

PNW Form

The Department explained in the
NPRM the reasons it believed creating a
uniform personal net worth (PNW) form
would clear the confusion that may
exist when recipients or other entities
that perform the certification function
(i.e., certifying agencies) use the U.S.
Small Business Administration’s (SBA)
Personal Financial Statement Form 413
as part of their evaluation of the
economic disadvantage of an applicant
for certification pursuant to the rule. For
example, the SBA Form 413 requires
each partner or stockholder with 20%
ownership or more of voting stock to
complete the form. This is not required
by 49 CFR part 26 and has caused some
confusion. We proposed a revision to 49
CFR 26.67 and offered a sample PNW
form and accompanying instruction
sheet (see the proposed Appendix G of
the September 6, 2012, proposed rule).
The Department proposed that a
standard form be used by all applicants
to the program. Recipients were
encouraged to post the new form
electronically in a screen-fillable format
on their Web site to allow users to
complete and print the form online.

The proposed PNW form differed in
several respects from the SBA’s form
that the Department mentioned in its
June 2003 revision to Part 26 as an
appropriate form for use by our
recipients in determining whether an
applicant meets the economic
disadvantage requirements. Most
notably, the form’s length increased
when more columns and rows were
added to give applicants space to fill in
their answers. We also proposed that
persons completing the form submit
backup documentation such as current
bank, brokerage, and retirement account
statements, mortgage notes, and
instruments of conveyance and
encouraged recipients when reasonable
questions or concerns arise to look
behind the statement and the
submissions. A related proposal
involved requiring applicants to submit
documentation for items excluded from
the PNW calculation, such as net equity
in the primary residence and the value
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of the disadvantaged owner’s interest in
the applicant firm.

The Department invited comment on
whether the spouse of an applicant
owner should have to file a PNW
statement even if the spouse is not
involved in the business in question.
We noted that the SBA requires the
submission of a separate form from a
non-applicant spouse if the applicant is
not legally separated. However, the SBA
requirement is linked to the agency’s
consideration of a spouse’s financial
situation in determining a person’s
access to credit and capital; the existing
DOT rule does not take this into account
except in cases involving individual
determinations of social and economic
disadvantage (e.g., Appendix E
situations). Currently, certifiers are able
to request relevant information on a
case-by-case basis. The NPRM proposed
adding language to 49 CFR 26.67 to
recognize the authority of certifiers to
request information concerning the
assets of the disadvantaged owner’s
spouse where needed to clarify whether
assets have been transferred to the
spouse.

On a related subject, the Department
asked for comment on whether the
treatment of assets held by married
couples should extend to couples who
are part of domestic partnerships or
civil unions where these relationships
are formally recognized under State law.

Over 60 comments addressed issues
related to the PNW form, a significant
majority of which supported the idea of
a DOT-developed PNW form, although
some did advocate for the continued use
of SBA Form 413. One commenter
suggested that the Department mandate
that the new form be used without
modification and that regulatory
provisions be added to address
violations by Unified Certification
Program (UCP) certifying agencies that
revise the form. There were many
comments regarding the propriety of
including in the PNW form assets that
are excluded from the calculation used
to determine economic disadvantage
under the terms of the existing
regulations at 49 CFR 26.67(a). While
the majority of the commenters
supported creating a DOT form, many
thought the proposed form was too
burdensome, requested too much
documentation, is complicated, and
should not be used for those reasons.
Similarly, other commenters objected to
the form’s length, with some likening it
to a Federal income tax filing. Some
commenters requested information on
the methodology used to estimate the
paperwork burden associated with
completing the proposed DOT PNW
form.

Commenters that addressed the
question of requiring the spouse of an
applicant who is not involved in
operating the business to submit a PNW
form included business owners, UCP
recipients, and advocacy group
representatives. Ten commenters
favored such a requirement, citing the
need to review the applicant’s claim
that his or her PNW statement
accurately reflects community property
interests and as a check on the transfer
of assets as a means to circumvent the
eligibility requirements. Twenty
commenters opposed requiring a
spousal PNW statement, citing
paperwork burden concerns and
pointing out that the existing regulation
enables certifiers to obtain this
information on a “case-by-case” basis.
Many commenters believed the
requirement would be intrusive and
unwarranted and would complicate an
already burdensome application. A
commenter stated that a blanket
requirement would be counter-
productive and dissuade eligible DBE
owners from participating in the
program. However, the majority of
commenters favored the collection of a
PNW statement from a spouse if he or
she has some role in the business (e.g.,
stockholder, corporate director, partner,
officer, of key person), has funded or
provided financial guarantees, or has
transferred or sold the business to the
applicant.

All of the commenters that responded
to the Department’s question of
extending the treatment of assets of
married couples to domestic
partnerships or civil unions recognized
under State law supported such an
extension as a matter of fairness and
equal treatment. Among the commenters
was a coalition of nine organizations led
by the National Gay & Lesbian Chamber
of Commerce, a national not-for-profit
advocacy organization dedicated to
expanding the economic opportunities
and advancements of lesbian, gay,
bisexual and transgender-owned
businesses across the country.

DOT Response: The Department has
decided to finalize its own PNW form
largely as proposed, but with certain
changes in response to comments that
argued that the proposed form was
unnecessarily burdensome. We believe a
more prudent approach than the
proposal to require all persons to submit
backup documentation in every instance
(including items excluded under the
regulations) is for recipients to request
this information for any assets or
liabilities noted on the PNW form on a
case-by-case basis rather than
mandatory submission by all applicants.
A one-size fits all approach, in which

certifiers attempt to “substantiate” every
line item regardless of magnitude or
innocuousness is ill advised,
administratively burdensome, and
unduly restrictive. As argued by many
commenters, that approach is
unreasonable, onerous to applicants and
sometimes excludes eligible firms. The
final rule accomplishes two purposes:
(1) Preserves recipient flexibility in
seeking explanations for specific assets
and liabilities and (2) shortens the form
from 6 pages to a more manageable 3
pages, thereby streamlining the time it
takes to complete it.

The DOT PNW form (attached as
Appendix G) is the result of this balance
of interests. As we proposed, this new
form must be used without modification
by certifiers and applicants whose
economic disadvantaged status is relied
upon for DBE certification. Section
26.67(a)(2)(i) and (ii) are amended to
reflect this requirement. This is
necessary to ensure that the
requirements of this program are
applied consistently by all certifying
agencies. Language in the existing rule
that requires requests for supporting
documentation not be unduly lengthy,
burdensome, or intrusive remains
unchanged. We remind recipients that
with regard to personal net worth, we
intend for all information collection
requests to serve a useful purpose that
addresses a specific question regarding
a value stated in the form and not in any
way operate as authority to collect all
possible documentation for each listed
asset or a general requirement that
business owners obtain appraisals of all
assets. We urge recipients to exercise
judgment and restraint when requesting
reasonable supporting documentation.
Personal net worth statements should
not be requested for owners that are not
claiming social and economic
disadvantage. Nor should a personal net
worth statement be requested from
persons who are not listed as
comprising 51% or more of the
ownership percentage of the applicant
firm.

The style and content of the form
were carefully considered by the
Department in this rulemaking. We are
cognizant of concerns that too radical a
departure from a form that certifiers are
accustomed to using may cause some
temporary confusion and corresponding
administrative burdens. However, the
Department believes that a standardized
DOT PNW form accompanying the
standard DBE Certification Application
(also revised in this final rule) is a
significant step in uniformity of
practice. The DOT PNW form is
modelled closely on SBA’s Form 413,
with differences tailored to DBE
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program-specific needs, e.g., not to
include the 49 CFR 26.67(a)(2)(iii)
exclusions for ownership interest in the
firm and equity in the primary residence
on the front page.

The Department notes that the
estimated burden hours contained in the
proposed rule were based on the
Department’s experience in working
with DBE and UCP agencies and our
intent to produce a DBE-specific PNW
form that includes the information
typically needed to perform the
certification function, but is not overly
burdensome. Further, our proposed
rule’s estimate of 8 hours to complete
the proposed PNW form is greater than
the 1.5 hours SBA estimates for its form,
which was designed to take into account
the different purposes between the two
programs and the fact that DBE
applicants often need to supplement
their form with supporting
documentation. As discussed above, in
response to comments, we have decided
to lessen the requirements of the final
form in today’s final rule and believe
that our original estimate, based on the
form that will be now finalized, is
reduced to 2 hours, slightly more than
the SBA estimate for its form.

Another change we proposed and that
we finalize today is that the instructions
at the top of the form are customized for
the DBE and ACDBE programs. Like
SBA, we are requiring each owner to list
on page 1 all assets (whether solely or
jointly held) and specify liabilities. The
categories of assets and liabilities we
require mirror closely the SBA’s
categories but have minor differences.
The Department’s PNW form omits
“sources of income and contingent
liabilities,” which is contained on
SBA’s form. On page 2, section 4 of the
DOT PNW form, owners must report
any equity line of credit balances on real
estate holdings, how the asset was
acquired (e.g. purchase, inherit, divorce,
gift), and the source of market valuation.
Owners must also detail in section 6,
the nature of the personal property or
assets, such as automobiles and other
vehicles, their household goods, and
any accounts receivable, placing a value
on such items in the appropriate
column. We added a column to this
section asking whether any of these
assets are insured. We envision
recipients (again on a case-by-case basis)
may wish to request copies of any
insurance valuation on these assets
listed as insured and copies of notes or
liens. Sections 7 (value of other business
investments) and 9 (transfer of assets)
are unique to the Department’s PNW
form and require applicants to list these
activities as described.

We have decided not to require
submission of the PNW form by the
spouse of a disadvantaged owner who is
not involved in the operations of the
business. We agree that such a
requirement is unduly burdensome for
the applicant and the certifier,
needlessly intrudes into the affairs of
individuals who are not participants in
the program, and is not necessary since
certifiers may request this information
as needed on a case-by-case basis, but
not as a routine matter.

We also agree with the commenters
urging us to extend the treatment of
assets held by married couples to
include domestic partnerships and civil
unions that are legally recognized under
State law. To this end, we have added
a definition of spouse that includes
same-sex or opposite-sex couples that
are part of a domestic partnership or
civil union recognized under State law.

Concurrent with this final rule and as
requested by many commenters, the
Departmental Office of Civil Rights is
making the final form available for
distribution in a screen-fillable portable
document (PDF) format, which
recipients may post on their Web sites
and distribute to applicants as part of
the DBE certification application
process.

Economic Disadvantage 49 CFR 26.67

Since 2007, the Department has,
through guidance, recommended that
recipients take account of evidence that
indicates assets held by an individual
suggest he or she is not economically
disadvantaged even though the personal
net worth falls below the $1.32 million
threshold that gives rise to a rebuttable
presumption of economic disadvantage.
The guidance reflects the Department’s
view that the purpose and intent of the
economic disadvantage criteria is to
more narrowly tailor the program to
only reach those disadvantaged
individuals adversely impacted by
discrimination and the effects of
discrimination and to accomplish the
goal of remedying the effects of
discrimination. The presumption is by
regulation rebutted when the
individual’s personal net worth exceeds
the $1.32 million cap. We proposed in
the NPRM to codify the existing
guidance to recognize that the
presumption also may be rebutted if the
individual’s personal net worth falls
below the cap, but the individual is, in
fact, too wealthy to be considered
disadvantaged by any reasonable
measure. To illustrate the point, the
guidance notes that under some
circumstances a person with a very
expensive house, a yacht, and extensive
real or personal property holdings may

be found not to be economically
disadvantaged.

The Department also sought comment
on whether a more bright-line approach
would be preferable, such as whether
someone with an adjusted gross income
over one million dollars for two or three
years on his or her Federal income tax
return should not be presumed to be
economically disadvantaged, regardless
of their personal net worth (as defined
by this program).

The Department received 42
comments on this issue. The difficulties
potential applicants and recipients
experience regarding economic
disadvantage were expressed by many
of the commenters and their views were
not limited to whether the $1.32 million
personal net worth cap is reasonable.
Commenters mentioned several
difficulties with both the current rule,
the proposed codification of the
“accumulation of substantial wealth”
guidance, and the alternative bright-line
approach tied to the adjusted gross
income of the disadvantaged owners.
Most commenters comprised of
recipients, DBEs, and general
contractors opposed amending the
regulations to include the ability to
accumulate substantial wealth as a basis
for rebutting the presumption of
economic disadvantage. The opponents
viewed the proposal as vague,
subjective, and likely to result in
arbitrary decisions.

Many of the opponents of this
approach believed that, if the
Department were to finalize criteria for
personal net worth beyond the existing
calculation, a measure similar to the
bright-line approach with varying
adjusted gross income numbers over
varying numbers of years would be
preferable because it provides a more
objective measure of whether an
applicant is economically
disadvantaged. Several commenters
thought that the existing bright line of
$1.32 million in personal net worth is
sufficient. One commenter believes a
bright-line approach helps certifiers
because most are not accountants or tax
experts. The Department also received
comments specific to the application of
the bright-line approach to S
Corporations. Two commenters stated
that using a bright-line approach was a
false indicator for S Corporations in
which the firm’s income is passed
through to DBE shareholders and thus is
not a reflection of a shareholder’s
wealth. As defined by the U.S. Internal
Revenue Service, S Corporations are
corporations that elect to pass corporate
income, losses, deductions, and credits
through to their shareholders for federal
tax purposes. One commenter did not
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believe that a bright-line approach was
appropriate for S Corporations and
Limited Liability Corporations because
owners of these entities recoup the
profits on their personal returns in
proportion to their ownership interests.
The commenter went on to say that
these entities distribute sufficient cash
to their owners to enable them to pay
income tax and this distribution does
not increase the person’s net worth.

DOT Response: As noted in the
NPRM, the purpose of this proposed
regulatory amendment is to give
recipients a tool to exclude from the
program someone who, in terms of
overall assets is what a reasonable
person would consider to be a wealthy
individual, even if one with liabilities
sufficient to bring his or her personal
net worth under $1.32 million. The
Department continues to believe that
this kind of tool must be available to
ensure that the program truly benefits
those for whom it is intended. We have
seen in certification appeals upheld by
the Federal courts the reasoned
application of this standard based on
specific facts and circumstances in the
entire administrative record that
support the decision. See SRS
Technologies v. United States, 894 F.
Supp 8 (D.D.C. 1995); SRS Technologies
v. United States, 843 F. Supp. 740
(D.D.C. 1994).

We acknowledge the benefits of a
bright-line approach (whether it is the
adjusted gross income approach
proposed in the NPRM or the current
bright-line personal net worth cap that
exist in the regulations) and the
potential for manipulation to fall within
the bright-line. The Department strongly
believes that recipients must be able to
look beyond the individual’s personal
net worth bottom line and consider his
or her overall economic situation in
cases where the specific facts suggest
the individual is obviously wealthy
with resources indicating to a
reasonable person that he or she is not
economically disadvantaged. Thus, the
final rule incorporates the guidance but
does not go beyond it as proposed. We
have not included as factors “unlimited
growth potential” or “has not
experienced impediments to obtaining
access to financing, markets, and
resources.” We believe that those
additional criteria are unnecessary
because the essence of what we intend
is captured in the “ability to accumulate
substantial wealth” standard as
evidenced by the individual’s income
and the value of the various
accumulated personal assets.

The Department, however, is
sympathetic to the concerns raised by
many commenters that the subjective

standard could lead to arbitrary
decisions by recipients. To address this
concern, we have included in the final
rule specific factors recipients may
consider in evaluating the economic
disadvantaged status of an applicant or
owner in this circumstance. Those
factors include (1) whether the average
adjusted gross income of the owner over
the most recent three-year period
exceeds $350,000; (2) whether the
income was unusual and not likely to
occur in the future (e.g., inheritance); (3)
whether the earnings were offset by
losses (e.g., winnings and losses from
gambling); (4) whether the income was
reinvested in the firm or used to pay
taxes arising in the normal course of
operations by the firm; (5) other
evidence that income is not indicative
of lack of economic disadvantage, and
(6) whether the fair market value of all
assets exceed $6 million. Similar factors
are used by the Small Business
Administration in its application of the
economic disadvantage criteria to
individuals seeking to participate in its
Small Disadvantaged Business and 8(a)
programs, which has long recognized
the ability to accumulate substantial
wealth as a basis for a finding of no
economic disadvantage. The Federal
courts have upheld consideration of
income levels tied to the top 1-2% of
high income wage earners in the United
States to evaluate the economic
disadvantaged status of a small business
owner as reasonably based, not the
subject of arbitrary decision making. Id.
SRS Technologies cases cited above. As
noted by the SBA, “. . . the average
income for a small business owner is
generally higher than the average
income for the population at large and,
therefore, what appears to be a high
benchmark is merely reflective of the
small business community.” See
preamble to the 2011 SBA Final Rule,
76 FR 8222-01.

We stress that we are not, with this
change, requiring that a recipient
consider these factors for every
disadvantaged owner whose PNW
would be below the current regulatory
cap. Instead, today’s final rule merely
provides recipients who have a
reasonable basis to believe that a
particular owner should not be
considered economically disadvantaged,
despite their PNW, with the explicit
authority to look at evidence beyond the
PNW to determine whether that owner
is truly economically disadvantaged.
Further, the listed factors are simply
intended to provide guidance to
recipients about the kind of evidence
they may look to in making this
determination; it is not intended to be

a checklist. An adjusted gross income
below $350,000 may in appropriate
circumstances indicate a lack of
economic disadvantage. The
determination should be based on the
totality of the circumstances. Finally, as
the final regulatory text clarifies, a
recipient can only rebut the
presumption of disadvantage under this
standard through a proceeding that
follows the same procedures as those
used to remove a firm’s eligibility under
§ 26.87. The Department believes that
this procedural safeguard makes it
unlikely that recipients will proceed in
attempting to rebut the presumption of
disadvantage in all but the most
egregious cases.

Transfer of Assets 49 CFR 26.67

Under existing guidance contained in
Appendix E, assets that individuals
have transferred two years prior to filing
their certification application may be
counted when calculating their PNW.
The Department proposed to codify the
guidance by placing it in the rule text
at § 26.67. The proposed rule essentially
attributes to an individual claiming
disadvantaged status any assets which
that individual has transferred to an
immediate family member, or to a trust
a beneficiary of which is an immediate
family member, for less than fair market
value, within two years prior to the
submission of an application for
certification or within two years of a
participant’s annual program review.
This transfer rule would not apply to
transfers to, or on behalf of, an
immediate family member for that
individual’s education, medical
expenses, or some other form of
essential support or transfers to
immediate family members that are
consistent with the customary
recognition of special occasions like
birthdays, graduations, anniversaries,
and retirements. We also proposed to
expand the transfer rule to include
transfers from the DBE owner to the
applicant firm to ensure that such
transfer are not used to enable the DBE
owner to qualify for the program.

Most of the commenters, comprised
largely of State departments of
transportation and transit authorities,
supported the proposed rule. Several
commenters suggested there be no
exception for transfers to a spouse and
no exception where it can be
demonstrated that the transfer was done
to qualify for the program. Other
commenters asked for clarification of
certain terms (i.e., “transfer” or
“essential support”) or a narrowing of
the exclusions. The few commenters
that opposed the proposed rule
provided little detail.
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DOT Response: The Department is
adopting the rule with a minor
modification to the text. We see no
reason to treat a spouse differently than
other immediate family members
regarding the exception. We agree with
commenters that the exceptions would
not apply if there is evidence indicating
that a transfer to an immediate family
member was in fact designed to enable
the disadvantaged owner to evade the
PNW threshold and thereby qualify for
the program or remain in the program.
The burden is on the applicant or the
participant to demonstrate that the
transfer is covered by the exception. In
our experience with the Appendix E
guidance, recipients have not had
difficultly applying the transfer
restrictions. However, we will through
guidance provide clarification of terms
used in the rule if needed based on
specific facts and circumstances
presented to the Department.

Certification Application Form

The Department proposed a revised
nationwide uniform DBE Certification
Application Form to replace the one in
use since 2003. In the 2003 proposed
rule (68 FR 35542) at that time, we
urged commenters to think about what
must be contained in the application
and what might be reserved for an on-
site review. The resulting application
reflected the Department’s goal of
retaining the basic structure originating
in the 1999 rule that was manageable
and easy to follow for applicants who
must fill out the form, while
simultaneously being accessible and
practical for the many recipients
required to accept the form. We
acknowledged a concern about keeping
the application within reasonable limit,
regarding its length and content, to
prevent it from becoming too unwieldy
and burdensome. We allowed recipients
to supplement the form with written
consent of the operating administration
with a one to two page attachment
containing the additional information
collection requirements. We also
required applicants to submit additional
supporting documents not already
required by the uniform application. We
strongly suggested that the form be
streamlined and that additional
information should be sought during the
on-site review rather than during the
application process. As explained in the
2012 NPRM, the 2003 application was
designed to be more streamlined and
user-friendly, yet comprehensive
enough to supply recipients with the
necessary information to form their
initial line of questioning prior to and
during an on-site visit. In addition, the
application was designed to further

assist recipients in making
determinations as to an applicant’s
eligibility for the DBE program.

In the Department’s view, the above
objectives still hold true, especially now
that we provide for interstate
certification. Pursuant to the January 28,
2011, final rule revision, provisions for
interstate certification were added
requiring applicants to provide to State
B a complete copy of their application
form, all supporting documentation, and
other information submitted to State A
or other States wherein the firm is
certified. The application, therefore,
must serve the needs of both sets of
certifiers by providing a window into a
firm’s eligibility. As required by 49 CFR
26.73, eligibility determinations are to
be based on present circumstances.

The Department’s proposed
application form as presented in the
NPRM was longer in length than the
existing form because of extra space
added for applicants to write in their
answer. We first noticed the need for
more room for answers in the course of
processing denial and decertification
appeals where information was
sometimes handwritten and overflowing
the strict margins of the old form.
However, despite our intention to make
the form more amenable for applicants
to have the option to fully explain their
responses directly on the form,
commenters raised concerns about the
length of the form.

DOT Response: In response to
comments about length and more
specific technical comments about
various aspects of the proposed form,
we have shortened the entry spaces and
removed several details that in our
experience were not useful to include in
the application but may have been more
suitable questions to pose during an on-
site review, as needed. For example, in
the banking information space, we
removed the need to insert the bank’s
phone number and address, but added
a space identifying the names of
individuals able to sign checks on the
account. Similarly, in the bonding entry,
we removed the need to specify the
binder number, and the contact
information of the bonding agent/
broker. These items may be useful to a
certifier, but we want to limit the
amount of things an owner would have
to “look up” to complete its application.
The new form also removes obsolete
material from the roadmap for
applicants (page 1) and page 2 (e.g.,
relating to the long-expired Small
Business Administration (SBA)—DOT
Memorandum of Understanding). The
final application form contains new
items that were in the proposed form we
believe are important. First, the dates of

any site visits conducted by other UCPs
(besides the home State) are important
facts that will enable certifiers to
determine if any other certifier has
assessed the firm’s eligibility as a DBE.
If an entry here is checked, we
encourage certifiers to obtain the site
visit report and denial/decertification
decisions from their UCP members or
fellow certifiers in other States. Second,
the new application offers ample space
for a firm to provide a concise
description of its primary activities, the
products and/or services it provides,
and the North American Industry
Classification System (NAICS) codes it
believes apply to the firm. This
description will help certifiers prepare
for their on-site visit but also assign
NAICS codes and list the firm properly
in the UCP online directory if certified.

One section of the old form that
deserves more explanation as to why it
was revised is the area where applicants
are asked to specify by name, title,
ethnicity, and gender the firm’s
management personnel who control
several key areas, such as financial
decisions, estimating and bidding,
contract negotiation, field supervision,
etc. In crafting the NPRM, we believed
then, as we do now, that some of these
entries could be reworded or broken
down into sub-questions and we have
incorporated these changes in the new
form. For instance, “sets policy for
company direction/scope of
operations,” “hire and fire field staff or
crew,” and “attend bid opening and
lettings,” are new entries that examine
more broadly the authority and
responsibilities and authority roles of
the majority owner vis-a-vis others in
the firm. A more descriptive
parenthetical is offered for “office
management,” which now adds billing,
accounts receivable/payable, etc. within
the entry.

We have also added a feature we
modelled after a few certifying agencies
who supplemented their form with a
chart for applicants to specify the
frequency by which owners and key
management personnel perform the
relevant tasks. Applicants will now
circle, in the appropriate rows, how
often a person is involved in the
functions identified as: “‘always”,
“frequently”, “seldom”, or “never.”
These types of responses are very
common across all certifiers who often
ask this question during the on-site
review. At least one commenter
opposed this addition believing that
assessing the amount of time owners
and others devote implies that if they do
not go into the field and supervise
operations they are not in charge of the
firm; and small business owners
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frequently spend time arranging office-
related matters (insurance, banking,
accounting, etc.) to keep a business
operational. We believe at a minimum,
certifiers need to understand who does
what, where, and for how long, when
they assess owners’ control of their firm.
It is our intent that this simple
breakdown of the frequency of the tasks
identified will aid certifiers as they
prepare for their on-site review of the
owners, enabling them to ask targeted
questions concerning the owners’
control of their firm. The Department
does not intend for certifiers to treat the
new frequency chart as independently
determinative of a firm’s eligibility;
rather, it is a tool to narrow the areas of
further inquiry.

The application checklist, a vital
component of the process to becoming
a DBE, has also been simplified and
divided into mandatory and optional
items. Items from the original checklist
have been left largely intact. However,
to ease the paperwork burden, some are
now no longer mandatory for all
applicants (e.g., trust agreements held
by any owner claiming disadvantaged
status, year-end balance sheets and
income statements for the past 3 years
(or life of firm, if less than 3 years)). The
Department intends for recipients to
request and collect only the information
necessary to determine eligibility.
Smaller businesses with simple
structures should not be subjected to
unnecessarily burdensome data
requests. We re-emphasize here that an
owner’s affidavit of certification attests
to the fact that the information
submitted is true and correct.
Applicants should not be penalized for
not having (or being unable to produce)
items from the optional documentation
list. Recipients should base eligibility
decisions on the information they
receive from the applicant.

To help simplify the data collection,
we also clarified that the request for all
applicants to submit tax returns should
be limited to Federal not State returns.
Two items identified in the NPRM were
added to the checklist—the résumés of
key personnel for the firm and any firm
requests for current year federal tax
return filing extensions. Résumés of key
personnel are frequently requested of
the applicant or provided voluntarily
and should be readily available.

Various miscellaneous comments
focused on the role of the Department in
the certification process, with
commenters suggesting that we host an
on-line system for applications. Such a
system would be difficult for the
Department to manage and not in
keeping with the delegation of the
certification function to recipients and

others through their UCPs. We will
conspicuously post the uniform
certification application, instructions,
certification affidavit, and checklist on
the Departmental Office of Civil Rights
Web site, https://
www.civilrights.dot.gov. A handful of
commenters (including a member of
Congress) spoke to the idea that newly
established firms should only be
required to complete a shorter more
simplified form. In response, we note
that newer firms may not have the level
of documentation a larger firm will and
can easily enter “n/a” (not applicable)
in the entries provided. In the interest
of uniformity, it is more beneficial to
require all applicants to submit the
standardized form. We remind certifiers
that a firm lacking certain
documentation or a history of providing
a particular good or service is, under 49
CFR 26.73(b), not necessarily ineligible
for certification.

Uniform Report of DBE Awards or
Commitments and Payments,
Appendix B

The Department proposed several
changes to the Uniform Report of DBE
Awards or Commitments and Payments
(Uniform Report) designed to address
concerns regarding the absence of data
on women-owned DBE participation by
race, confusing instructions, the
differing needs of the various types of
businesses/organizations participating
in the program, and the collection of
payments to DBEs on a “real time”
basis. In response, we proposed to: (1)
Create separate forms for general DBE
reports and projects reports; (2) clarify
the instructions; (3) collect information
on minority women-owned DBEs; and
(4) collect information on actual
payments to DBEs on ongoing contracts
performed during the reporting period
(i.e., real time). The proposed forms in
the NPRM kept the standard format but
provided clearer instructions for
completing some fields. We also
proposed a surrogate for comparing DBE
payments to the corresponding DBE
commitments to respond to concerns
raised by the Government
Accountability Office (GAO) in its 2011
report on the adequacy of using DBE
commitment data to determine whether
a recipient is meeting its overall DBE
goal. As we explained in the NPRM, the
GAQO criticized the existing form
because it did not permit DOT to match
recipients’ DBE commitments in a given
year with actual payments made to
DBEs on the contracts to which the
commitments pertained. The existing
form provides information on the funds
that are committed to DBEs in contracts
let each year. However, the

“achievements” block on the form refers
to DBE payments that took place during
the current year, including payments
relating to contracts let in previous
years, but could not include payments
relating to contracts let in the current
year that will not be made until future
years.

Thirty-six (36) commenters addressed
some aspect of the proposed changes to
the existing Uniform Report. The
majority of commenters agreed that the
Uniform Report needs changes. Six
commenters expressed general support
for the proposed revisions and six
expressed general opposition. Three
commenters asked for simplified
reporting requirements.

The collection of data on women-
owned DBEs based on race/ethnicity
drew comments from four general
contractors associations, two of which
suggested that the Department is
creating additional requirements beyond
what Congress intended in MAP-21.
One commenter expressed the view that
the breakout of DBE participation data
by gender and race does nothing to
improve the program and serves no
purpose. Another commenter stated that
prime contractors should not be
responsible for gathering and reporting
the racial classification of the women-
owned DBE firms used on a project and
that the data should not be used by the
Department to set separate goals for
women based on race.

The proposal to collect actual “real
time” payment data on ongoing
contracts drew a number of comments,
many of which were favorable.
Supporters viewed the information as a
better snapshot of DBE participation and
more closely connected to the overall
DBE goal in some instances than is
obtained through the existing collection
of payment data on completed contracts.
Proponents of this view include the
Transit Vehicle Manufacturers (TVMs)
who would like to submit data only on
current payments, as well as some
recipients that undertake mega projects
(e.g., design/build) that may not show
DBE activity at the outset. Some
opponents thought the opposite,
preferring to report payments on
completed contracts to payments on
ongoing contracts because, in their
view, one can make the final
comparison between the contract goal
and actual payments to DBEs. One
opponent was more concerned with the
potential for the Department to
incorrectly judge the recipients’ overall
performance, based on the payment data
on ongoing contracts since the data
would be affected by project schedules,
project delays, change orders, and
weather, all factors that impact the
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schedule of DBE work and therefore
payments to DBEs on a project. Another
commenter expressed grave concerns
about reporting on the current payment
status of all active federally-assisted
projects, citing the significant resources
required and the challenge presented for
those with electronic or paper
processes. Two commenters suggested
that the Department define “ongoing
contracts” and one commenter asked for
a definition of “completed contract.”

To address concerns raised by the
GAO about the lack of a match between
DBE commitments in a given year and
the actual payments to DBEs on the
contracts pertaining to the
commitments, the NPRM sought to
provide options for connecting work
committed to DBEs with actual
payments to the committed DBEs that
are credited toward the overall goal for
a particular year. One option was to
collect data in 3-5 year groupings and
calculate the average amount of
commitments and the average amount of
payments, providing a reasonable
approximation for comparing the extent
to which commitments result in actual
payments over a specified period of
time. Alternatively, a proposed
modification to the existing form that
would track payments credited to
contracts let over a 5-year period was
described in the preamble in an attempt
to reach the result the GAO
recommended. However, we
acknowledged that it would take several
years to determine the extent to which
commitments resulted in payments that
enabled a recipient to meet the relevant
overall DBE goal and that the collection
and reporting of this data would involve
greater resources by recipients that may
yield information of limited use for
program administration and oversight
purposes. We invited the public to offer
other ideas that would meet the
accountability and program
administration objectives of the
Department.

Comments on this issue supported the
idea but did not think the proposed
options would produce current usable
information. One commenter indicated
that making programmatic changes 3
years after the data is collected seems
irrelevant. A State department of
transportation objected to the
administrative burden of accumulating
and reporting data over several years,
diverting resources from the ‘“good
work” of the DBE program for this
purpose. In fact, of the six commenters
who registered disapproval, four did so
because of the level of effort needed to
maintain this data. Two of the
opponents did not think the proposals
sufficiently addressed the GAO’s

concerns. One commenter suggested
that the Department establish a
workgroup with external stakeholders to
address the GAO’s concern.

DOT Response: The Department has
decided to make final the revisions to
the Uniform Report and the
accompanying instructions to be used
by all recipients for general reporting,
project reporting, and reporting by
TVMs. The proposed ‘““general
reporting”’ and “‘project reporting”
forms published in the NPRM were
identical in format and content. The
difference between the proposed forms
lies in the instructions for completing
one part of the form (Section A) when
reporting on a project versus general
reporting on DBE participation achieved
during a specified period of time. Thus,
the same form will be used by recipients
for the different purposes as is done
currently. Recipients will be expected to
use the revised form to report on
activity in Federal Fiscal Year 2015
(October 1, 2014—September 30, 2015).
For example, the first report for FHWA
and FTA recipients using the revised
form will be due June 1, 2015 for the
period beginning October 1, 2014
through March 31, 2015. The second
report will be due December 1, 2015 for
the period April 1, 2015 through
September 30, 2015. Federal Aviation
Administration (FAA) recipients will
use the revised forms when they submit
the annual report that is due December
1, 2015. Each operating administration
will provide technical assistance and
guidance to their recipients to ensure
they understand what is required in
each field for general reporting, project
reporting, and reporting by TVMs.
Collecting data on DBE participation by
minority women will enable the
Department to more fully respond to
Congressional inquiries.

Actual payment data on ongoing
contracts collected in Section C of the
report applies to work on federally-
assisted contracts performed during the
reporting period. Payment data
collected in Section D on completed
contracts applies to contracts that the
recipient has determined to be fully
performed and thereby completed. No
more work is required to be performed
under the completed contract. In both
instances, the data on payments to DBEs
provides a “snap shot” of monies
actually paid to DBEs, compared to
dollars committed or awarded to DBEs
but not yet paid, during the reporting
period. The payment data on completed
contracts allows recipients and the
Department to determine success in
meeting contract goals, while the
payment data on ongoing contracts, over
time, may provide some indication of

how well yearly overall goals are being
met.

The Department is sensitive to the
concerns raised by commenters about
the practicality of the proposals offered
in response to the GAO report. The
additional payment data for work
performed during the reporting period
on ongoing contracts may enable us to
better assess the adequacy of the
existing comparisons used to determine
how well annual overall goals are being
met through dollars expended with
DBEs. Because most DOT-assisted
contracts are multi-year contracts,
payments made pursuant to those
contracts will cross more than one fiscal
year. However, in those cases where the
yearly overall DBE goal does not change
radically from year to year, the on-going
payment data may provide a closer
match than currently exists. For now,
reliance on contractual commitments
made during the fiscal year to determine
the extent to which overall DBE goals
for that fiscal year are met provides a
reasonable proxy. The Department will
continue to explore ways of addressing
the GAO’s concern that are likely to
produce “real time,”” useful information
that does not strain existing recipient
resources.

MAP-21 Data Reports

MAP-21 reauthorized the DBE
program and included Congressional
findings on the continued compelling
need for the program. Section 1101(b)(4)
of the statute included a long-standing
but not yet implemented statutory
requirement that States notify the
Secretary in writing of the percentage of
small business concerns that are
controlled by: (1) Women, (2) socially
and economically disadvantaged
individuals (other than women), and (3)
individuals who are women and are
otherwise socially and economically
disadvantaged individuals. The statute
also directs the States to include the
location of the aforementioned small
businesses. The Department proposed to
implement this requirement through the
State Unified Certification Programs
(UCP) that maintain statewide
directories of all small businesses
certified as DBEs. The information
required by MAP-21 would be
submitted to the Departmental Office of
Civil Rights, the lead agency in the
Office of the Secretary responsible for
overseeing DOT implementation of the
DBE program. For those firms that fall
into more than one of the three
categories, we proposed that the UCP
agencies include a firm in the category
applicable to the owner with the largest
stake in the firm who is also involved
in controlling the firm. We sought
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comment on whether the Uniform
Report of DBE Awards or Commitments
and Payments should be the vehicle
used to report the MAP-21 information.

Five commenters directly addressed
this proposal. Only one of the
commenters, a DBE contractor advocacy
organization, opposed the collection
and reporting of this information,
stating that it serves no purpose. Four
commenters support reporting the
MAP-21 information separately from
the Uniform Report and the advocacy
organization suggested that the
information should be submitted near
the beginning of the fiscal year (October
15) to be consistent with other MAP-21
reporting requirements, as it would also
be helpful for the purposes of those
recipients involved in the program to
have that information early. One
commenter thought it would be more
efficient to include it with the Uniform
Report and that it could provide useful
comparative data.

DOT Response: The Department has
decided to require each State
department of transportation, on behalf
of the UCP, to submit the MAP-21
information to the Departmental Office
of Civil Rights each year by January 1st,
beginning in 2015. Most State
departments of transportation are
certifying agencies within the UCP;
those who are not certifying agencies
are, nonetheless, members of the UCP
and share in the responsibility of
making sure the UCP complies with
DOT requirements. We agree that the
information should not be reported on
the Uniform Report; instead, it should
be reported in a letter to the Director of
the Departmental Office of Civil Rights.
As indicated in the NPRM, to carry out
this requirement, the UCPs would go
through their statewide unified DBE
directories and count the number of
firms controlled, respectively, by: (1)
White women, (2) minority or other
men, and (3) minority women, and then
convert the numbers to percentages,
showing the calculations. The
information reported would include the
location of the firms in the State; it
would not include ACDBEs in the
numbers.

Certification Provisions
Size Standard 49 CFR 26.65

The Department proposed to adjust
the statutory gross receipts cap from
$22.41 million to $23.98 million for
inflation and to clarify that the size
standard that applies to a particular firm
is the one appropriate to the firm’s
primary industry classification. To
qualify as a small business, the average
annual gross receipts of the firm

(including its affiliates) over the
previous three fiscal years shall not
exceed this cap. Of the 23 comments
received from State departments of
transportation, UCPs, transit authorities,
and representatives of DBEs and general
contractors, most supported the increase
in the size standard and a few suggested
it be made effective immediately. Those
that opposed the change (and some of
the supporters) asked that the
Department clarify what is meant by
“primary industry classification.”

DOT Response: The Department is
amending the gross receipts cap for the
financial assistance programs in 49 CFR
Part 26 as proposed to $23.98 million to
ensure that the opportunity of small
businesses to participate in the DBE
program remains unchanged after taking
inflation into account. Under MAP-21
Section 1101(b)(2)(A) the Secretary of
Transportation is instructed to make the
adjustment annually for inflation. With
this adjustment, if a firm’s gross
receipts, averaged over the firm’s
previous three fiscal years, exceed
$23.98 million, then it exceeds the small
business size limit for participation in
the DBE program. We remind recipients
that firms are not eligible as DBEs if
they exceed the relevant NAICS code
size limitation for the type(s) of work
the firm seeks to perform in DOT-
assisted contract, which may be lower
than $23.98 million and may not
constitute the primary business of the
firm. The term “primary industry
classification” is currently defined in
the DBE program regulations at 49 CFR
26.5. To avoid any confusion on the
application of SBA size standards to the
various NAICS codes in which a firm
may be certified, we have clarified the
text of § 26.65(a) so that it is not limited
to the firm’s primary industry
classification.

Ownership 49 CFR 26.69

The Department proposed several
changes to the rules that govern
ownership of a DBE to provide greater
clarity and specificity to aid recipients
in addressing situations in which non-
disadvantaged individuals or firms are
involved with the DBE and to address
concerns raised by the decision of the
court in The Grove, Inc. v. U.S.
Department of Transportation, 578 F.
Supp. 2d 37 (D.D.C., 2008).

This discussion focuses on the
proposed changes most commented
upon. Specifically, the NPRM proposed
to explicitly prohibit a non-
disadvantaged owner’s prior or superior
rights to profits (§ 26.69(c)(3)); proposed
clarifications relating to funding streams
and sources of capital used to acquire an
ownership interest in the firm

(§26.69(c)(1)); provided further
specificity through examples on what
constitutes capital contributions not
commensurate with the DBE’s value
(including new examples of
arrangements in which ownership fails
to meet the “real, substantial, and
continuing” requirements in the
existing rule) (§ 26.69(c)(2)); and
proposed to require that disadvantaged
owners be entitled to at least 51% of
dividends and other distributions
(including liquidations) (§ 26.69(c)(4)).
The NPRM further proposed to require
that spousal renunciations be
contemporaneous with applicable
capital contributions or other transfers
of marital or joint assets. Finally, the
NPRM proposed to require close
scrutiny of assets (including ownership
interests in applicant firms) that
disadvantaged owners obtain or other
seller-nonbank financed transactions.
This last proposed change would,
among other specified conditions,
generally require prevailing market
(arm’s length) terms with full recourse
to the disadvantaged owners and/or to
assets other than the ownership interest
or an interest in the firm’s profits.

The ownership proposals drew
comments (33 in all) from State
departments of transportation, transit
authorities, UCPs, associations of
minority business owners, other
business owners, trade associations,
counsel for DBE firms, a former DOT
official, and a member of Congress.
None expressed specific views on every
proposal although several expressed
either blanket approval or blanket
reservations. Twenty commenters
exclusively supported the proposals
while thirteen expressed concerns with
at least some of the changes.

A clear majority of recipients and
UCPs supported most changes as
providing clarity and ensuring program
integrity. Private parties and trade
associations, with some exceptions,
expressed concern that the proposals
overreached—by being too stringent,
subjective, or burdensome to
administer. More than a few
commenters suggested that the
proposals, if adopted, would discourage
legitimate DBE participation, lead to
inconsistent certification results across
jurisdictions, or trap worthy but
unsophisticated owners.

A transportation company opined that
the “substantial and complex revisions
and additions” to § 26.69 would require
firm owners to attend ‘“‘a workshop to
understand the criteria;”” would require
recipients to employ staff with real
estate, accounting, business
management, and finance expertise; and
would require the Department to
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conduct nationwide training in a
classroom setting. Some State
transportation departments similarly
objected that the careful scrutiny
conditions would increase recipient
time spent evaluating financial records
and require hiring outside experts at
added expense. A former Department
official noted that this provision could
create unwarranted barriers to program
entry because in situations involving
non-bank financing, “the list of five
items required in the proposed

§ 26.69(k) could be quite difficult to
produce.”

Regarding the proposed change to the
spousal renunciation rule, a transit
authority proposed that DOT scrap the
rule as “unduly burdensome” and allow
spousal renunciations that occur at least
two years after the use of marital assets
to acquire an ownership interest in an
applicant firm, provided that “the
transfer was not made solely for the
purposes of obtaining DBE
certification.” DBE firm counsel and at
least one State department of
transportation objected to the
renunciation rule as unduly
burdensome, requiring excessive owner
sophistication regarding certification
standards, and discriminatory against
DBEs in community property states.
One trade association ‘“‘enthusiastically”
supported the ownership changes,
however, particularly the new marital
assets rule, and a transportation
department urged that DOT provide
new guidance regarding when a
spouse’s transfer is considered to be for
the purpose of obtaining certification.
Another transportation department
feared that the renunciation rule would
lead to fewer women owners qualifying
for the DBE program; it requested that
DOT generally “explain more
specifically what types of documents”
are sufficient to substantiate a firm’s
capitalization, including the source of
funds. Finally, an association of women
contractors criticized the renunciation
proposal as a Catch-22 (renunciation
indicates “forethought to DBE creation”)
that may be contrary to State law and
current certification rules.

DOT Response: The Department
carefully considered, evaluated, and
weighed comments on both sides. We
adopted some provisions as proposed
(e.g., §26.69(c)) and rejected others due
to stakeholder concerns and possible
unintended consequences.

We retain the existing marital asset
provision of § 26.69(i) as currently
written and do not adopt the proposed
change to require spousal renunciation
contemporaneous with the transfer. To
adopt such a change might
unnecessarily inhibit applicants from

allocating marital assets in such a way
so that a disadvantaged spouse can
establish and fund their business using
marital funds. The current rule has
adequate protections in place to prevent
a non-disadvantaged spouse from
retaining ownership of marital assets
used to acquire ownership of an
applicant firm or of an ownership
interest in the firm. As long as the non-
disadvantaged spouse irrevocably
renounces and transfers all rights in the
assets/ownership interest in the manner
sanctioned by State law in which either
spouse or the firm is domiciled (as the
rule currently provides), we see no
reason to require a renunciation at the
time of the transfer. Recipients should
not view a firm’s submission of
renunciation contemporaneous with its
application as precluding eligibility.

Regarding the careful scrutiny
conditions in the proposed changes in
§26.69(k), we think it prudent not to
finalize the revisions pending further
study and review. Our proposal would
have required careful scrutiny of
situations where the disadvantaged
owners of the firm obtain interests in a
business or other assets from a seller-
financed sale of the firm or in cases
where a loan or proceeds from a non-
financial institution was used by the
owner to purchase the interest. The goal
was to guard against seller-financed
acquisitions (whether stock or assets)
intended to disguise a non-
disadvantaged owned business as a DBE
firm. We agree with commenters that as
written, the proposed language
imposing mandatory conditions on
transactions would be difficult for
recipients to implement and has the
potential of unfairly limiting the range
of legitimate arrangements.

The Department adopts a revision we
proposed to § 26.69(c)(3), which
currently requires that a firm’s
disadvantaged owners must “share in
the risks and profits commensurate with
their ownership interests, as
demonstrated by the substance, not
merely the form, of arrangements.”” This
concept has proven difficult for
certifiers to implement because of the
tendency to interpret the phrase “profits
commensurate with their ownership
interests” to mean that the
disadvantaged owners must be the
highest paid persons in the firm, and to
tie in § 26.71(i)’s mandate to ‘“‘consider
remuneration” differences between
disadvantaged owners and other
participants in the firm. We clarify here
in this preamble and in the final rule for
ownership purposes of § 26.69, the
disadvantaged owners should be
entitled to the profits and loss
commensurate with their ownership

interests; and any terms or practices that
give a non-disadvantaged individual or
firm a priority or superior right to a
firm’s profits are grounds for denial of
certification. This added provision is
meant to be broad and is not absolute.
There may be circumstances,
particularly in franchise situations,
where such an arrangement may be
acceptable.

Control 49 CFR 26.71

Regarding control, the NPRM
proposed clarifications to the rules
concerning the involvement of non-
disadvantaged individuals in the affairs
of the firm by establishing more
stringent requirements to ensure the
disadvantaged owner(s) is in control of
the company. To that end, the
Department proposed to delineate some
situations, circumstances, or
arrangements (through examples) in
which the involvement of a non-
disadvantaged individual who is a
former employer of the disadvantaged
owner(s) may indicate a lack of control
by the disadvantaged owner(s) and
consequently may form the basis for
denying certification. The examples
included situations where the non-
disadvantaged former employer controls
the Board of Directors, contrary to
existing requirements in 49 CFR
26.71(e); provides critical financial,
bonding, or license support that enables
the former employer to significantly
influence business decisions; and loan
arrangements or business relationships
that cause dependence that prevents the
disadvantaged owner from exercising
independent judgment without great
economic risk. In such cases, the
recipient must determine that the
relationship between the non-
disadvantaged former employer and the
disadvantaged individual or concern
does not give the former employer
“actual control or the potential to
control” the DBE. The NPRM sought
comment on whether there should be a
presumption that non-disadvantaged
owners who ostensibly transfer
ownership and/or control to a
disadvantaged person and remain
involved with the firm in fact continue
to control the firm.

Most of the commenters that
addressed these proposed changes,
many of whom were State departments
of transportation, supported the change.
Specific control-related comments
included a UCP objecting to the
proposed § 26.71(e) change as
presuming misconduct and
discouraging mentor-protégé
relationships and spin-offs; and DBE
counsel criticizing the proposed
presumption as unnecessary and
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antithetical to valid business and
personal reasons for a non-
disadvantaged person remaining
associated with a DBE firm. A former
DOT official likewise opined that the
presumption could create unintentional
barriers to entry “for the very firms that
are intended to benefit from the
program.” That official stated his view
that when there is a legitimate business
reason for the transfer, the firm should
not be ineligible, even if DBE
certification “may have been part of the
motivation.” A member of Congress
recommended that the Department hold
“additional stakeholder input sessions,”
particularly concerning paperwork and
other burdens on DBE firms, applicants,
and UCP/recipient staff.

DOT Response: As indicated in the
NPRM, control is essential to program
integrity designed to ensure that the
benefits of the program reach the
intended beneficiaries. The Department
has decided to finalize the presumption
of control by non-disadvantaged owners
who remain involved in the company
after a transfer. We emphasize that the
presumption is rebuttable. Mentor-
protégé relationships that conform to
the guidance provided at 49 CFR 26.35
would rebut the presumption. Similarly,
some of the explanations for continued
involvement by the non-disadvantaged
previous owner offered by one of the
commenters may also rebut the
presumption. For example, remaining
with the firm to maintain contacts with
previous customers, remaining
temporarily to assist with the transfer,
or maintaining a small ownership
interest or minimal participation in the
firm with no control of the company
may rebut the presumption. Also, we
have removed the phrase ‘““actual control
or the potential to control” to avoid
muddying the concept; “control” is the
issue.

We have removed the examples from
the final rule because, upon further
reflection, we believe they describe
conduct that the rule itself prohibits or
they are not helpful and may cause
more confusion.

Prequalification 49 CFR 26.73

The Department proposed to revise
the current provision at 49 CFR 26.73 to
disconnect prequalification
requirements (e.g., State or local
conditions imposed on companies
seeking to bid on certain categories of
work) from certification requirements.
As stated in the NPRM, the proposed
change has the effect of not allowing
prequalification to be used as a criterion
for certification under any
circumstances. This change would not
prohibit the use of prequalification

requirements that may exist for certain
kinds of contracts. However, the
prequalification status of a firm would
not be relevant to an evaluation of
whether the firm meets the
requirements for certification as a DBE
(e.g., size, social and economic
disadvantaged status of the owners,
ownership, and control). We noted that
prequalification requirements may not
exist for doing business in all modes of
transportation (e.g., highways versus
transit).

Only a few commenters addressed
this proposed change, with most in
favor because they agree it has no
relevance to certification. The
opponents of the change (mostly general
contractors) read this proposal as
eliminating the prequalification
requirements imposed under State law
(e.g., Pennsylvania) for DBEs while such
requirements continue to exist for non-
DBEs.

DOT Response: The Department has
decided to finalize the rule as proposed.
In doing so, we reiterate that this change
has no effect on existing State laws that
require all contractors and
subcontractors performing work on
contracts let by State departments of
transportation or other government
entities to be prequalified. Under the
final rule, the certifying entities in a
State UCP are not permitted to consider
whether a firm seeking certification as a
DBE is or is not prequalified. Certifiers
are to analyze only the factors relevant
to DBE eligibility (Subpart D of the rule)
and not incorporate other recipient
business requirements like
prequalification status in decisions
pertaining to the applicant’s eligibility
for certification in the DBE program,
except as otherwise provided in the
rules. Thus, a firm, once certified as a
DBE, must satisfy any other applicable
requirements imposed by the State on
persons doing business with the State or
in the State.

Certification Procedures 26.83

The Department proposed a variety of
changes to the certification procedures
that are set out at 49 CFR 26.83.

Additional Information Requirements

The Department proposed several
changes to strengthen the process by
which recipients evaluate the eligibility
of a firm to be certified as a DBE and
remain certified as a DBE. These
proposed changes were intended to
enable recipients to better assess the
extent to which disadvantaged
individuals own and control the kind of
work the firm is certified to perform by:
(1) Requiring key personnel be
interviewed as part of the mandatory

on-site review; (2) requiring the on-site
visit be performed at the firm’s principal
place of business; (3) clarifying what
should be covered in a review of the
legal structure of a firm; (4) requiring
the review of lease and loan agreements,
bank signature cards, and payroll
records; (5) obtaining information on the
amount of work the firm has performed
in the various NAICS codes in which
the firm seeks certification; (6) clarifying
that the applicant (the firm, its affiliates,
and the disadvantaged owners) must
provide income tax returns (Federal
only) for the last three years; and (7)
expressly authorizing the certifying
agency to request clarification of
information contained in the
application at any time during the
application process.

Most of the commenters (primarily
State departments of transportation)
supported the idea of interviewing key
personnel, though several noted (as did
the opponents) the increased
administrative burden it may place on
agency staff and suggested it be made an
optional practice instead of an across-
the-board requirement. Opponents
questioned the need for such interviews
and expressed concern about the focus
on the involvement of the
disadvantaged owner ““in the field,”
which is part of the rationale given by
the Department for requiring key
personnel interviews.

The proposal to request information
on the amount of work performed in the
NAICS code assignments requested by
an applicant generated a fair number of
comments opposed to the idea. The
reasons for the opposition included
concerns about the burden such a
requirement would impose, the
discriminatory impact it may have, the
extent to which it contradicts or
conflicts with the requirements of 49
CFR 26.73(b)(2), and the means to be
used to determine the “amount” of
work. Nearly all those who commented
on this provision argued that the
proposal to require three years of tax
returns should only apply to Federal
returns; State returns were viewed as
unnecessary or not useful. Lastly, some
commenters representing DBEs thought
the proposal expressly authorizing
certifiers to request clarification of
information in the application at any
time was too open-ended and needed to
be limited.

DOT Response: The Department has
decided to modify its proposed
amendment to 49 CFR 26.83(c)(1) to
leave it to the discretion of recipients
whether key personnel identified by the
recipient should be interviewed as part
of the on-site review, to eliminate the
proposal that applicants provide
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information about the amount of work
the firm has performed in the NAICS
codes requested by the firm, and to only
require Federal tax returns for the past

3 years. It is not the intent of the
Department to create unnecessary
administrative burdens for applicants or
certifiers. We agree that the focus on the
amount of work a DBE performs in a
given NAICS code could be
misinterpreted and applied in a way
that adversely impacts newly formed
start-up companies. In the DBE program,
there is no requirement that a DBE
perform a specific percentage of work
for NAICS code assignment purposes.
We are adopting the other proposed
changes in § 26.83(c)(1).

By finalizing in the rule (§ 26.83(c)(4))
what is currently implied—that
certifiers may seek clarification from
applicants of any information contained
in the application material—we are not
conferring carte blanche authority to
certifiers to request additional
information beyond that which is
currently allowed and subject to prior
approval from the concerned operating
administration pursuant to 49 CFR
26.83(c)(7). In the context of this rule
change, the word “clarification” is to be
given its commonly understood
dictionary meaning—to be free of
confusion or to make reasonably
understandable. In other words, if the
application material is unclear,
confusing, or conflicting, the certifying
agency may ask the applicant to clarify
information already provided.

Certification Reviews

Under the current rule, recipients may
conduct a certification review of a firm
three years from the date of the most
recent certification or sooner if
appropriate in light of changed
circumstances, a complaint, or other
information affecting the firm’s
eligibility. The Department proposed to
remove the reference to three years and
instead clarify that a certification review
should occur whenever there has been
a change in the DBE’s circumstances
(i.e., a notice of change filed by the
DBE), whenever a recipient becomes
aware of information that raises a
genuine question about the continued
eligibility of a firm, or after a specified
number of years set forth in the UCP
agreement. The important point here is
that a recipient may not, as a matter of
course, require all DBEs reapply for
certification every three years or go
through a recertification process every
three years that essentially requires a
DBE resubmit a new application and all
the accompanying documentation to
remain certified. As the rule currently
states, “Once you have certified a DBE,

it shall remain certified until and unless
you have removed its certification, in
whole or in part through the procedures
of §26.87.”

DOT Response: Only a handful of
commenters addressed this proposal.
They uniformly supported it. The
Department is finalizing the change as
proposed.

Annual Affidavit of No Change

The Department proposed to require
the submission every year of several
additional documents to support the
annual affidavit of no change DBEs
currently file with recipients on the
anniversary date of their certification.
The additional documentation would
include an updated statement of
personal net worth, a record of any
transfers of assets by the disadvantaged
owner for less than fair market value to
a family member within the preceding
two years, all payments from the firm to
the officers, owners, or directors, and
the most recent Federal tax return.

Commenters were evenly divided
among those who support the proposed
change (mostly recipients) and those
who oppose the change (mostly DBEs).
Some commenters suggested the
recipients be given the discretion to
request the additional information if
questions are raised about a DBE’s status
and others thought the Department
should develop a uniform affidavit to be
used by all.

DOT Response: The Department has
decided to retain the existing rule and
expressly provide for the submission of
updated Federal tax information with
the annual affidavit of no change, in
addition to other documentation
supporting the firm’s size and gross
receipts, which is currently required in
49 CFR 26.83(j) (“The affidavit shall
specifically affirm that your firm
continues to meet SBA business size
criteria and the overall gross receipts
cap of this part, documenting this
affirmation with supporting
documentation of your firm’s size and
gross receipts.”). We are not adopting
the proposal to annually require the
submission of documentation beyond
that which is currently required. We
agree that the yearly submission of the
additional documentation proposed in
the NPRM would be unduly
burdensome for DBEs and certifiers
alike, is contrary to the basic premise
underlying the “no change affidavit,”
and begins to look like a reexamination
of eligibility. Recipients have sufficient
authority under current rules to request
information from a DBE in individual
cases if there is reason to believe the
DBE may no longer be eligible to remain
certified. See 49 CFR 26.83(h). With

respect to the affidavit itself, the
Department has developed a model
affidavit for use by recipients that is
posted on the Department’s Web site
and sees no need, at this time, to require
its use instead of other forms suitable
for this purpose developed by
recipients.

Certification Denial 49 CFR 26.86

We proposed to clarify the effect of an
appeal to the Department of a
certification denial decision on the start
of the waiting period that limits when
an applicant may reapply for
certification. The proposed rule adds
language that states the appeal of a
denial of certification does not extend
(or toll the start of) the waiting period.
In other words, the waiting period
begins to run the day after the final
decision at the State level, regardless of
whether the firm appeals that decision
to the Department.

The Department received comments
from State departments of
transportation, one State UCP, and
representatives of general contractors
and DBEs. The opponents of the
proposal argued that the appeal process
should be allowed to resolve issues
concerning applicant eligibility before
the applicant is allowed to reapply, so
that certifiers are not wasting time or
expending resources better spent
elsewhere reviewing another
application from the same applicant that
may present the same issues that are
before the Department for decision on
appeal. In contrast, supporters of the
proposed change simply agreed without
further comment, presumably accepting
the change as clarifying in nature.

DOT Response: The Department
believes that an applicant who appeals
the denial of its application for
certification should not have to wait
until the appeal has been decided before
it can reapply at the end of the waiting
period. In many instances, the
deficiency that is the subject of the
appeal may be cured reasonably
quickly. There are, further, various cases
in which the waiting period expires
before the Department can render a
decision. There should be no penalty or
disincentive to appealing an adverse
certifier decision; the Department
intends that an appellant be no worse
off than an applicant who does not
appeal.

Decertification 49 CFR 26.87(f)

The Department proposed revisions to
the grounds on which recipients may
remove a DBE’s certification to protect
the integrity of the DBE program. The
NPRM proposed to add three grounds
for removal: (1) The certification
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decision was clearly erroneous, (2) the
DBE has failed to cooperate as required
by 49 CFR 26.109, and (3) the DBE has
exhibited a pattern of conduct
indicating its involvement in attempts
to subvert the intent or requirements of
the program. The second and third
grounds for removal are not new; the
proposed revision simply places them
among the existing list of five grounds
for removal. As explained in the NPRM,
the first ground revises the existing
standard by replacing ““factually
erroneous” with “clearly erroneous” to
address ‘‘situations in which a mistake
[of fact or law] was committed, in the
absence of which the firm would not
have been certified.” The Department
also sought comment on whether the
suspension or debarment of a DBE
should result in automatic
decertification, should cause an
evaluation of the DBE for decertification
purposes, or should prompt some other
action.

Recipients were universally
supportive of the proposal to add
additional grounds for removal of a DBE
from the program. Representatives of
DBEs and general contractors also
registered support. An organization
representing a caucus of women-owned
businesses in Chicago and a DBE from
Alabama opposed the changes. The
focus of the opposition centered on the
appropriateness of allowing removal for
failing to timely file an annual no
change affidavits or notice of change
(i.e., failure to cooperate) or removal for
not performing a commercially useful
function (i.e., a pattern of conduct). One
commenter suggested there be a higher
standard of proof (i.e., willful disregard)
applied to situations that involve not
filing an annual no change affidavit in
recognition of the fact that many DBEs
have multiple certifications and may
inadvertently fail to timely file required
documents.

Most of the nineteen commenters on
the question concerning the relationship
between decertification and suspension
and debarment proceedings were
recipients (i.e., State Departments of
Transportation, transit authorities,
organizations that represent State DOTs)
that overwhelmingly supported either
the automatic decertification of a DBE
that is suspended or debarred for any
reason or the automatic decertification
of a DBE that is suspended or debarred
for conduct relevant or related to the
DBE program. Five commenters
opposed automatic decertification,
suggesting instead that suspension and
debarment should trigger an immediate
evaluation of the DBE or should be a
factor considered by the recipient based
on the circumstances. One commenter

suggested different treatment for
suspensions and debarments: A
debarment would result in permanent
decertification, while a suspended DBE
that is decertified could reapply at the
end of the waiting period.

DOT Response: The Department has
decided to make final the additional
grounds for removal from the program.
Two of the changes essentially represent
a cross reference to existing regulations
that permit removal for failure to
cooperate and for a pattern of conduct
indicating involvement in attempts to
subvert the intent or requirements of the
program. In the NPRM preamble
discussion of this proposed change, we
noted that the failure to cooperate
covers such things as failing to send in
affidavits of no change or notices of
change and accompanying documents
when needed. To be clear, the failure to
cooperate is triggered when a DBE
program participant fails to respond to
a legitimate, reasonable request for
information. If a DBE is notified by a
recipient that it has not submitted the
annual no change affidavit as required
by the regulations, we would expect the
DBE to respond promptly to such a
request for information. Its failure to
submit the requested information would
be grounds for initiating a removal
proceeding. Removal proceedings
should not be initiated simply because
the DBE failed to file the affidavit on its
certification anniversary date, even
though the information has been
provided; nor should removal
proceedings be continued once the DBE
submits the requested information.

When a DBE is suspended or debarred
based on a Federal, State, or local
criminal indictment or conviction, or
based on agency fact based proceedings,
for conduct related to the DBE program
(i.e., the DBE or its owners were
indicted or convicted for perpetrating a
fraud on the program related to the
eligibility of the firm to be certified or
fraud associated with the use of the DBE
as a pass through or front company), the
Department believes the DBE should be
automatically decertified from the DBE
program. Under those circumstances,
recipients should not be required to
initiate a separate § 26.87 decertification
proceeding to remove a DBE. The
suspension and debarment process
affords the DBE an opportunity to be
heard on the evidence of misconduct
related to the DBE program that is relied
upon to support the denial of bidding
privileges. The same evidence would be
relied upon to support decertification of
the DBE, making further proceedings
unnecessary. The Department believes
that suspensions or debarments
unrelated to the DBE program and

consequently not bringing into question
the DBE’s size, disadvantage,
ownership, control, or pattern of
conduct to subvert the requirements of
the program should not result in
automatic removal from the DBE
program. In those cases, recipients are
advised to take appropriate action to
note in the UCP directory the suspended
or debarred status of the DBE. Because
suspension or debarment actions are not
permanent, we see no reason to make a
decertification action permanent.
Recipients must accept an application
for certification from a previously
suspended or debarred firm once the
action is over.

Summary Suspension of Certification

The Department proposed to require
the automatic or mandatory suspension
of a DBE’s certification without a
hearing when a recipient has reason to
believe that one or more of the
disadvantaged owners needed to meet
the ownership and control requirements
is incarcerated or has died. As we
indicted in the NPRM, a disadvantaged
owner is considered necessary to the
firm’s eligibility if without that owner
the firm would not meet the
requirement of 51 percent ownership by
disadvantaged individuals or the
requirement that disadvantaged owners
control the firm. Other material changes
affecting the eligibility of the DBE to
remain certified—like the sale of the
firm to a new owner, the failure to
notify the recipient of a material change
in circumstances, or the failure to file
the annual no change affidavit as
currently required—may be the subject
of a summary suspension (at the
discretion of the recipient) but such
action would not be automatic. During
the period of suspension, the recipient
must take steps to determine whether
proceedings to remove the firm’s
certification should be initiated. While
suspended, the DBE may not be counted
toward contract goals on new contracts
executed after the suspension but could
continue to perform and be counted on
contracts already underway. The
recipient would have 30 days from
receipt of information from the DBE
challenging the suspension to determine
whether to rescind the suspension or
commence decertification proceedings
through a UCP certifying entity.

Of the comments received from a
combination of State departments of
transportation, transit and airport
authorities, and groups representing
DBEs and prime contractors, almost all
commenters supported this proposal as
a much-needed program improvement.
A group representing women-owned
small businesses opposed the proposal,
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arguing that suspending a DBE
jeopardizes contracts that are a part of
the assets of the company and
consequently affects the valuation of the
DBE. The group also suggested that
there be some recognition of estate plans
that provide for the child of the
disadvantaged owner, who also may be
a member of a presumptive group, to
take over the firm. In such a case, the
commenter posits that the DBE should
remain certified if the heir submits an
application within six months of the
death of the disadvantaged owner. A
State department of transportation did
not agree that incarceration of the
disadvantaged owner should result in
an automatic suspension; instead, the
State DOT believes the DBE should be
removed from the program immediately.

There were several commenters that
raised questions or suggested further
clarification was needed in certain
areas. For example, should the length of
the period of incarceration or the reason
for the incarceration matter in
determining whether the DBE is
suspended? Should suspended DBEs be
entered in the Department’s ineligibility
database? A commenter also suggested
that a failure to file the annual no
change affidavit should not be grounds
for summary suspension of a DBE, and
recipients should be given more time to
consider the DBE’s response (60—90
days) before lifting the suspension or
commencing decertification
proceedings. Similarly, a State DOT
suggested the automatic suspension
include sale of a firm to a non-
disadvantaged owner and when a DBE
is under investigation by a recipient for
dubious practices on its own contracts.
A suspension under these
circumstances would prevent the DBE
from being listed on other contracts
pending review or investigation. One
commenter asked that we include a hold
harmless provision if no decertification
proceeding commenced or results.

DOT Response: The Department is
adopting the proposed summary
suspension provision. The fundamental
premise underlying the summary
suspension provision is that when a
dramatic change in the operation of the
DBE occurs that directly affects the
status of the company as a DBE, swift
action should be taken to address that
situation to preserve the integrity of the
program without compromising the
procedural protections afforded DBEs to
safeguard against action by recipients
based on ill-founded or mistaken
information. A recipient must have
sufficient evidence of facts or
circumstances that form the basis for its
belief that a suspension of certification
is in order. In cases where the recipient

learns that a disadvantaged owner
whose participation is essential to the
continued certification of the firm as a
DBE is no longer involved in the
company due to incarceration or death,
suspending the certification for a short
period of time (30 days from the date
the DBE receives notice of the
suspension) strikes an appropriate
balance between program integrity and
fairness concerns. It does not matter
how long the disadvantaged owner is
incarcerated or the reason for the
incarceration. What matters is that the
company appears to be no longer owned
and/or controlled by disadvantaged
individuals as determined by the
certifying authority. If a recipient
determines after hearing from the DBE
that the period of incarceration has
ended or will end in 30 days, the
recipient will lift the suspension (i.e.,
reinstate the DBE’s certification)
without initiating removal proceedings.
Similarly, when an essential
disadvantaged owner dies, his or her
heirs who are also members of groups
presumed to be disadvantaged are not
presumed to be able to demonstrate
sufficient ownership or control of the
company. DBE certification is not
transferable and does not pass to an
owner’s heirs. A short suspension of the
DBE’s certification until the heirs
submit sufficient evidence to support a
continuation of the firms’ DBE status
seems appropriate. The sooner the
evidence of continued eligibility is
provided by the DBE, the shorter the
period of suspension if the certifying
authority agrees that the firm remains
eligible.

Under the current rules,
disadvantaged owners have an
affirmative obligation to notify
recipients within 30 days of any
material change in circumstances that
would affect their continued eligibility
to participate in the program and to
annually affirm there have been no
material changes. The Department does
not agree that the authority to suspend
one’s certification should not be
exercised when a DBE fails to abide by
these requirements that are essential to
ensuring that only eligible DBEs are
certified as such and allowed to
participate in the program.

Contrary to some of the comments,
the summary suspension authority is
not and should not be triggered by any
violation of DBE program rules by a
DBE. The Department also does not
believe it appropriate or consistent with
fundamental fairness to suspend a DBE
while an investigation is pending since
it would appear to prejudge the outcome
of any investigation, assuming the
reasons for the investigation are relevant

to DBE program certification. Likewise,
automatic decertification assumes that
the likelihood or risk of error is small
compared to the interest in protecting
the integrity of the program such that
there is little to be gained from hearing
from the DBE to safeguard against
inadvertent errors.

Lastly, suspensions are temporary
actions taken until more information is
obtained from the affected DBE.
Consequently, suspensions should not
be entered into the Department’s
ineligibility database, which is reserved
for initial certification denial decisions
and decertification actions taken by
recipients after the DBE has been
accorded a full hearing or an
opportunity to be heard. We have taken
steps to ensure that suspensions do not
interfere with the ability of the DBE to
continue working on a contract entered
into before the suspension took effect.
Thus, in this respect, a suspension is
accorded the same treatment as the
decertification of a DBE that occurs after
a DBE has executed a contract. The
same rationale applies. The Department
is not persuaded that existing contracts
that may be considered company assets
will be placed in jeopardy if recipients
are granted suspension authority.

49 CFR 26.89

The Department proposed clarifying
amendments to the regulations
governing appeals of certification
decisions. The amendment would
require appellants include in their letter
of appeal a statement that specifies why
the certification decision is erroneous,
identifies the significant facts that were
not considered by the certifying agency,
or identifies the regulatory provision
that was improperly applied. The
amendment also would make clear that
the Department’s decision on appeal is
based on the entire administrative
record including the letter of appeal.
The Department received a handful of
comments on this proposed
amendment; all of the comments
supported the clarifications. The
commenters included a State
transportation department, a UCP
certifying agency, and several
individuals and organizations that
represent DBEs and ACDBEs.

DOT Response: The Department is
finalizing the substance of the proposal
with a slight modification to the rule
text. The entire administrative record
includes the record compiled by the
certifying agency from whom the appeal
is taken, the letter of appeal from the
appellant that contains the arguments
for reversing the decision, and any
supplemental material made a part of
the record by the Department in its

Certification Appeals
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discretion pursuant to 49 CFR 26.89(e).
We hope that this minor, technical,
clarifying change will dispel the notion
that the Department is not to consider
any information outside of the record
created by the recipient, including the
appellant’s letter of appeal which
necessarily comes after the recipient has
created its record. The purpose of the
appeal is to provide the appellant an
opportunity to point out to the
Department, through facts in the record
and/or arguments in the appeal letter,
why the certifying agency’s decision is
not “supported by substantial evidence
or inconsistent with the substantive or
procedural provisions of [Part 26]
concerning certification.” It is not an
opportunity to add new factual
information that was not before the
certifying agency. However, it is
completely within the discretion of the
Department whether to supplement the
record with additional, relevant
information made available to it by the
appellant as provided in the existing
rule.

Other Provisions
Program Objectives 49 CFR 26.1

In the NPRM, the Department
proposed to add to the list of program
objectives: Promoting the use of all
types of DBEs . This minor technical
modification is intended to make clear
that application of the DBE program is
not limited to construction contracting;
the program covers the various kinds of
work covered by federally funded
contracts let by DOT recipients (e.g.,
professional services, supplies, etc.). All
of the commenters that addressed this
modification supported it.

DOT Response: For the reasons
expressed in the NPRM, the Department
made this change in the final rule.

Definitions

The Department proposed to add six
new definitions to the rule for terms
used in existing provisions. The words
or phrases to be defined for purposes of
the DBE program include ‘“‘assets;”
“business, business concern, or business
enterprise;” “contingent liability;”
“days;” “liabilities;” and “transit
vehicle manufacturer (TVM).” We also
proposed to modify the existing
definition of “immediate family
member,” “primary industry
classification,” “principal place of
business,” and the definitions of
“socially and economically
disadvantaged individual,” and “Native
American” to be in sync with the U.S.
Small Business Administration use of
those two terms. We invited comment
on whether the definition of TVM

should include producers of vehicles to
be used for public transportation
purposes that receive post-production
alterations or retrofitting (e.g., so-called
“cutaway”’ vehicles, vans customized
for service to people with disabilities).
We also wanted to know if the scope of
the existing definition of “immediate
family member” is too broad. It
currently includes grandchildren.

Most commenters supported all or
some of the proposed definitions. We
did not include an actual definition of
‘“non-disadvantaged individual” and
consequently have not added that term
to 49 CFR 26.5. The definitions that
generated some opposition or suggested
changes were those for TVMs,
immediate family member, and Native
American. We focus only on these three
terms for discussion. One of the few
TVMs that provided comments
expressed puzzlement over the
Department’s request for comment on
whether producers of “cutaway”
vehicles should be included in the TVM
definition. According to the commenter,
such companies, including its company
that performs this type of manufacturing
work, are indeed TVMs.

One commenter suggested we remove
the word “immediate” from the term
“family member” so that recipients may
determine on a case-by-case basis
whether an individual is considered an
immediate family member. Another
commenter thought grandparents and
in-laws should be excluded, while a
different commenter suggested we
include “sons and daughters-in-law.”
We also were asked to include “live-in
significant others’ to recognize
domestic partnerships or civil unions.
Regarding the definition of Native
American, one commenter did not think
it should be limited to recognized tribes.

DOT Response: The Department has
modified the definition of TVM to
include companies that cutaway,
retrofit, or customize vehicles to be used
for public transportation purposes. We
do not think a change to the current
approach of specifying in the rule who
is considered an ‘“‘immediate family
member” in favor of leaving that
determination to the certifying agency to
decide case-by-case is the right policy
choice. However, the Department has
decided to modify the existing
definition of “immediate family
member”’ to keep it in sync with the
existing definition of that term in Part
23. The revised definition includes
brother-in-law, sister-in-law, or
registered domestic partner and civil
unions recognized under State law. In
addition, we are including a definition
for the term “spouse” that covers
domestic partnerships and civil unions

because we agree such relationships
should be recognized in the DBE
program.

We are finalizing the changes to the
definition of Native American to
incorporate the requirement that an
American Indian be an enrolled member
of a federally or State-recognized Indian
tribe to make it consistent with the SBA
definition. By statute, the term “socially
and economically disadvantaged
individuals” has the meaning given the
term in section 8(d) of the Small
Business Act and relevant
subcontracting regulations issued
pursuant to that Act. As explained in
the SBA final rule:

This final rule clarifies that an individual
must be an enrolled member of a Federally
or State recognized Indian Tribe in order to
be considered an American Indian for
purposes of the presumptive social
disadvantage. This definition is consistent
with the majority of other Federal programs
defining the term Indian. An individual who
is not an enrolled member of a Federally or
State recognized Indian Tribe will not receive
the presumption of social disadvantage as an
American Indian. Nevertheless, if that
individual has been identified as an
American Indian, he or she may establish his
or her individual social disadvantage by a
preponderance of the evidence, and be
admitted to the [DBE program]| on that basis.

(76 FR 8222-01)

Record Keeping Requirements 49 CFR
26.11

The Department proposed to establish
record retention requirements for
certification related records to ensure
that recipients maintain documents
needed to conduct certification reviews
when necessary. All records
documenting a firm’s compliance with
Part 26 must be retained in accord with
the record retention requirements in the
recipient’s financial assistance
agreement. Only six commenters
expressed a view about this proposed
change. Three of the commenters
supported the change, two commenters
requested clarification on the kind of
records to be retained and for how long,
and one commenter was neutral.

DOT Response: The regulatory text of
the final rule identifies the minimal
records that must be retained. They
include the application package for all
certified DBEs, affidavits of no change,
notices of change, and on-site reviews.
Recipients are encouraged to retain any
other documents that may be relevant in
the event of a compliance review. The
uniform administrative rules for Federal
grants and cooperative agreements and
sub-awards to State, local and Indian
tribal governments establish a three-year
record retention requirement subject to
exceptions set out at 49 CFR 18.42. We
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have modified the final rule to include
a three year retention period as a default
for records other than the minimal
records specified in the rule. The 3 year
retention period applied to other
records may be modified as provided by
applicable Federal regulations or the
grant agreement, whichever is longer.

DBE Program Requirement

The current rule regarding the
application of the DBE program
requirement to recipients of the various
operating administrations of DOT has
been the source of confusion for some.
The Department proposed modifications
to the rule to eliminate the confusion so
that recipients will be clear about their
obligation to establish a program and
the corresponding obligation to
establish an overall DBE participation
goal. For FTA and FAA recipients, you
must have a DBE program if in any
Federal fiscal year the cumulative value
of DBE program eligible contracts you
will award will exceed $250,000 in
Federal funds. In other words, when
you add all the eligible Federally
funded contracts you expect to award
with Federal funds, the aggregate of
total Federal funds to be expended will
exceed $250,000. For FHWA, the
proposed modification makes clear that
under FHWA'’s financial assistance
program, its direct, primary recipients
must have an approved DBE program
plan, and sub-recipients are expected to
operate under the primary recipient’s
FHWA-approved DBE program plans.

Comments generally were supportive
of the proposed changes, particularly
those related to the FTA and FAA
clarification of the $250,000 threshold
requirement. Some of the State
departments of transportation that
commented requested further
clarification of the FTA and FAA
requirements and had questions about
the proposed change applicable to
FHWA recipients. For example, a State
department of transportation asked that
we identify or define what is an eligible
contract and that we specify whether
the $250,000 threshold applies to the
total Federal dollars spent in contracts
or the total Federal dollars received in
a fiscal year. One commenter also asked
that we reconsider requiring
subrecipients of FHWA funds operate
under the primary recipient’s approved
DBE program. Lastly, in situations
where funding on a project is provided
by more than one operating
administration, a commenter suggested
that the Department specify how that
situation will be handled rather than
direct recipients to consult the relevant
DOT agencies for guidance.

DOT Response: The Department has
finalized the proposed revisions. Where
more than one operating administration
is providing funding for a project or a
contract, recipients should consult the
OA providing the most funding for the
project or contract and the OA, in turn,
will coordinate with the DOT agencies
involved to determine how to proceed.
The final rule applies the $250,000
amount to the total Federal dollars to be
expended by an FTA or FAA recipient
in contracts funded in whole or in part
with Federal assistance during the fiscal
year. The rule expressly excludes from
this calculation expenditures for transit
vehicle purchases.

The following examples illustrate
how this provision works:

A. The Hypothetical Area Transit
System (HATS) receives $500,000 in
FTA assistance. It spends $300,000 of
this amount on bus purchases. It is
spending $800,000 in local funds plus
the remaining $200,000 in FTA funds to
build an addition to its bus garage.
Because HATS is spending less than
$250,000 in FTA funds on contracting,
exclusive of transit vehicle purchases,
HATS is not responsible for having a
DBE program.

B. The Your County Regional Airport
receives $400,000 in FAA financial
assistance. It uses $100,000 to purchase
land and expends $300,000 of the FAA
funds for contracts concerning a runway
improvement project, as well as
$500,000 in local funds. The airport
must have a DBE program.

In the first example, even though
HATS does not have to have a DBE
program, it still must comply with
Subpart A requirements of 49 CFR Part
26, such as nondiscrimination (§ 26.7)
and assurances (§ 26.13). Compliance
with these requirements, like
compliance with Title VI of the Civil
Rights Act is triggered by the receipt of
any amount of DOT financial assistance.
In both examples, eligible contracts are
federally funded prime contracts.

The requirement that subrecipients of
funds from FHWA operate under the
direct recipients’ approved DBE
program is consistent with the way
FHWA administers its financial
assistance program regarding other
Federal requirements imposed as a
condition of receiving financial
assistance. Through official guidance,
the Department describes how
subrecipients would administer contract
goals on their contracts under the
umbrella of the primary recipient’s DBE
program and overall goals. The
continued validity of that guidance is
not affected by this rule change.

Overall Goal Setting 49 CFR 26.45

The Department proposed several
changes to the regulations governing
overall goal setting. They include: (1)
Codifying the elements of a bidders list
that must be documented and supported
when a bidders list is used to establish
the base figure for DBE availability
under Step One in the goal setting
analysis; (2) disallowing the use of
prequalification or plan holders lists
(and other such lists) as a means of
determining the base figure and
consider extending the prohibition to
bidders lists; (3) establishing a standard
for when Step Two adjustments to the
base figure should not be made; (4)
specifying that in reviewing recipient’s
overall goal submission, the operating
administrations are to be guided by the
goal setting principles and best practices
identified by the Department; (5)
clarifying that project goals may reflect
a percentage of the value of the entire
project or a percentage of the Federal
share; and (6) strengthening and
streamlining the public participation
requirements for goal setting.

The overwhelming majority of the
comments received on the proposed
changes to 49 CFR 26.45 were directed
at the proposal to disallow use of
prequalification lists and other such
lists, including the bidders list, to
establish the relative availability of
DBEs (Step One of the goal setting
analysis). Over 100 commenters, many
of them general contractors who
submitted form letters of objection,
representatives of general contractors,
and a few State departments of
transportation, expressed the view that
both prequalification lists and bidders
lists are viable data sources for
identifying qualified DBEs that are
ready, willing, and able to perform on
federally funded transportation
contracts and that disallowing the use of
these data sources would produce
unrealistic overall goals that are not
narrowly tailored as required by the
United States Supreme Court to satisfy
constitutional standards. Supporters of
the proposal expressed the view that
such lists underestimate availability and
the true continuing effects of
discrimination, represent the most
conservative approach, and limit DBE
opportunities by restricting
consideration of all available DBEs.
Other commenters, recognizing the
limitations and the benefits of such lists,
suggested that the lists should not be the
exclusive source of data relied upon to
capture the pool of available DBEs. One
commenter supported retaining use of
the prequalification list but supported
getting rid of the bidders list which it
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believed is worse than the
prequalification list.

Commenters opposed to identifying
the elements of a true bidders list
(including successful and unsuccessful
DBE and non-DBE prime contractors
and subcontractors) suggested it might
be difficult to compile such a list (i.e.,
capturing the unsuccessful firms—both
DBEs and non-DBEs—bidding or
submitting quotes on projects). Despite
that concern, of the few commenters
that addressed this proposal, most
commenters supported it, which reflects
the longstanding view of the
Department, as set forth in the official
tips on goal setting, of what a true
bidders list should contain. With regard
to the Step Two adjustment, nine of the
twelve commenters opposed the change
out of a belief that it effectively
eliminates adjustments based on past
participation by DBEs.

Commenters were almost evenly
divided over the proposal to eliminate
from the public participation process
the requirement that the proposed
overall goal be published in general
circulation media for a 45-day comment
period. Those objecting to this change
were mostly representatives of general
contractors and some State departments
of transportation who viewed this
process as more valuable than the
stakeholder consultation process. There
was universal support among the
commenters for posting the proposed
and final overall DBE goal on the
recipient’s Web site.

DOT Response: The Department is
retaining the bidders list as one of the
approaches recipients may use to
establish the annual overall DBE
participation goal. To be acceptable, the
bidders list must conform to the
elements that we finalize in this final
rule by capturing the data that identifies
the firms that bid or quote on federally
assisted contracts. This includes
successful and unsuccessful prime
contractors, subcontractors, suppliers,
truckers, other service providers, etc.
that are interested in competing for
contracts or work. Recipients that use
this method must demonstrate and
document to the satisfaction of the
concerned operating administration the
mechanism used to capture and compile
the bidders list. If the bidders list does
not capture all available firms that bid
or quote, it must be used in combination
with other data sources to ensure that it
meets the standard in the existing
regulations that applies to alternative
methods used to derive a base figure for
the DBE availability estimate (e.g., it is
“designed to ultimately attain a goal
that is rationally related to the relative
availability of DBEs in your market.”).

Prequalification lists and other such
lists (i.e., plan holders lists) may be
used but must be supplemented by
other data sources on DBE availability
not reflected in the lists. Looking only
to prequalified contractors lists or
similar lists to determine availability
may serve only to perpetuate the effects
of discrimination rather than attempt to
remediate such discrimination. Thus, to
summarize, a recipient may use a
bidders list that meets the requirements
of the final rule as the sole source in
deriving its Step One base figure.
However, if its bidders list does not
meet these requirements, that list can
still be used in determining the overall
goal, but must be used in conjunction
with other sources. Under no
circumstances, though, may a recipient
use a prequalification or plan holders
list as the sole source used to derive the
overall goal.

The purpose of the Step Two analysis
in overall goal setting is to consider
other available evidence of
discrimination or its effects that may
impact availability and based on that
evidence consider making an
appropriate adjustment to derive an
overall goal that reflects the level of DBE
participation one would expect in the
absence of discrimination. The
amendment made to the regulations
through this final rule does not
eliminate the discretion recipients have
to make a Step Two adjustment based
on past DBE participation or other
evidence like econometric data that
quantifies the “but for discrimination”
effects on DBE availability. It
recognizes, however, that where there
are circumstances that indicate an
adjustment is not necessary because, for
example, the base figure and the level of
past DBE participation are close or the
DBE participation level reflects the
effects of past or current noncompliance
with DBE program regulations, then the
evidence would not support making the
adjustment. That said, it is incumbent
upon recipients to explain to the
operating administration why the
adjustment is appropriate.

Instead of mandating publication of
the proposed overall goal for a 45-day
comment period, the Department
decided to leave that decision to the
discretion of the recipient. The proposal
to eliminate this aspect of the existing
public participation requirement was
designed to reduce the administrative
burden, expense, and delay associated
with the publication requirement that is
borne by recipients and often leads to
few, if any, comments (i.e., not much
value added). To the extent that some
recipients view this as a worthwhile
exercise, we see no reason to restrict

their ability to allow additional
comment through this process. In
response to one commenter, we have
reduced the comment period from 45
days to 30 days. Those recipients that
choose to publish their overall goal for
comment, in addition to engaging in the
required consultation with stakeholders,
must complete their process well before
the deadline for submitting the overall
goal documentation to the operating
administration for review. As stated in
the NPRM, the Department believes
meaningful consultation with
stakeholders is an important, cost-
effective means of obtaining relevant
information from the public concerning
the methodology, data, and analysis that
support the overall DBE goal. Once
again, all public participation must be
completed before the overall goal
submission is provided to the operating
administration. Failure to complete the
publication process by those recipients
that choose to conduct such a process
should not delay review by the
operating administration.

Transit Vehicle Manufacturers 49
CFR 26.49

The Department proposed to clear up
confusion that exist about the goal
setting and reporting requirements that
apply to Transit Vehicle Manufacturers
(TVMs). Specifically, the proposed rule
clarifies how TVMs are to determine
their annual overall DBE goals, when
TVMs must report DBE awards and
achievements data, and which portion
of the DBE regulations apply to TVMs.
Under the proposed rule, the goal
setting methodology used by TVMs
must include all federally funded
domestic contracting opportunities
made available to non-DBEs, not just
those that apply to DBEs, and only the
portion of the Federal share of a
procurement that is available for
contracts to outside firms is to be
included. In other words, the DBE goal
represents a percentage of the work the
TVM will contract to others and not
perform in house since work performed
in-house is not truly a contracting
opportunity available to the DBEs or
non-DBEs. The Department sought
comment on whether and how the
Department should encourage more of
the manufacturing process to be opened
to DBEs and other small businesses.

With respect to reporting awards and
achievements, the Department proposed
to require TVMs continuously report
their contracting activity in the Uniform
Reports of DBE Awards/Commitments
and Payments. In addition, the
Department removed any doubt that the
TVMs are responsible for implementing
regulatory requirements similar to DOT
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recipients. There is one notable
exception: TVMs do not participate in
the certification process (i.e., TVMs do
not perform certification functions
required of recipients and are not
required to be a member of a UCP), and
post-award requirements need not be
followed in those years when a TVM is
not awarded or performing as a transit
vehicle provider. Lastly, the NPRM
included a provision requiring
recipients to document that only
certified TVMs were allowed to bid and
submit the name of the successful
bidder consistent with the grant
agreement.

Only 12 commenters addressed
various aspects of the proposed changes
to the TVM provisions. Three recipients
supported the proposals as a whole,
while others raised questions about the
recommended changes and/or
questioned existing requirements for
which no change was proposed (e.g.,
suggested requiring the application of
TVM provisions to all kinds of highway
contracts or opposed the requirement
that only certified TVMs are permitted
to bid). One commenter rejected specific
areas of the proposed changes. There
was an additional comment submitted
by the owner of a TVM who commented
that it needed the services that the DBE
program provides, rather than being
forced into being a provider of those
services.

DOT Response: The Department is
confident that the proposed changes
will strengthen compliance with TVM
provisions and oversight of TVMs by
exempting manufacturers from those
regulations that are not applicable to
this industry. Many of the proposed
changes simply clarify the intent and
practical application of existing TVM
provisions. For example, the existing
regulations require compliance, prior to
bidding, to confirm a TVM’s
commitment to the DBE program before
it is awarded a federally-assisted vehicle
procurement. This is a long-standing
requirement. The proposal introduces
measures that help ensure pre-bid
compliance (e.g., viewing the FTA
certified TVM list and submitting the
successful bidder to FTA after the
award). The proposed changes also
confirm that TVM regulatory
requirements are nearly identical to that
of transit recipients. For this reason, the
FTA requires DBE goals from both
transit recipients and TVMs as a
condition of receiving Federal funds in
the case of recipients and as a condition
of being authorized to submit a bid or
proposal on FTA-assisted transit vehicle
procurements, in the case of TVMs.

In order to provide appropriate
flexibility in implementing this

provision, we must emphasize, to FTA
recipients in particular, that overly
prescriptive contract specifications on
transit vehicle procurements—which, in
effect, eliminate opportunities for DBEs
in vehicle manufacturing—counter the
intent of the DBE program and unduly
restrict competition. Moreover, after
request for proposals (RFPs) are
released, FTA recipients should allow
TVMs a reasonable timeframe to submit
bids. To do otherwise limits the TVMs’
ability to locate and utilize ready,
willing, and able DBEs on FTA-assisted
vehicle procurements. To lessen any
administrative burdens, the FTA will
continue posting a list of certified (i.e.,
compliant) TVMs to the FTA TVM Web
page. Recipients may also request
verification that a TVM has complied
with the regulatory requirement by
contacting the appropriate FTA
Regional Civil Rights Officer—via email.
FTA will respond to this request within
5 business days—via email.

Means Used To Meet Overall Goals 49
CFR 26.51

In the NPRM, we proposed to modify
the rule that sets forth examples of what
constitutes race-neutral DBE
participation to remove as one of the
examples “selection of a DBE
subcontractor by a prime contractor that
did not consider the DBE’s status in
making the award (e.g., a prime
contractor that uses a strict low-bid
system to award subcontracts).” We
explained that it is impossible for
recipients to determine if a prime
contractor uses a strict low-bid system,
and moreover, that such a system
conflicts with the good faith efforts
guidance in Appendix A that instructs
prime contractors not to reject a DBE’s
quote over a non-DBE quote if the price
difference is not unreasonable.
Although not stated explicitly in the
preamble, the proposed regulatory text
made clear that the Department’s
proposal was simply to eliminate the
statement “‘or even if there is a DBE
goal, wins a subcontract from a prime
contractor that did not consider its DBE
status in making the award (e.g., a prime
contractor that uses a strict low bid
system to award subcontracts)” from the
regulatory text (emphasis added). Thus,
as proposed, the Department only
intended to remove this example for
contracts that had a DBE goal.

Commenters, including general
contractors and State departments of
transportation, overwhelmingly
opposed the proposed change for a
variety of reasons. General contractors
and organizations that represent
contractors viewed this proposal as a
major policy shift away from the use of

race-neutral measures to obtain DBE
participation, contrary to existing
regulations and relevant court decisions.
One commenter actually referred to the
proposal as eliminating the use of race
and gender means of obtaining DBE
participation through the elimination of
this one example. One commenter
questioned the impact this change
would have in those States where DBE
contract goals are not established
because the overall goal can be meet
through race-neutral means alone.
Another commenter mistakenly thought
the proposed change would not allow
DBE participation that exceeds a
contract goal to be considered race-
neutral participation as currently
provided in Departmental guidance.
Supporters of the proposal agreed with
the explanation provided by the
Department.

DOT Response: The Department
believes that most of the opposition to
this proposal stems from a
misunderstanding of what the
Department intended to change. The
intent of the Department in the NPRM
was to remove the proposed example
only for contracts that had a DBE goal,
not for contracts that were race-neutral.
Thus, the Department did not propose
nor is finalizing removing the other two
examples of race-neutral DBE
participation or to remove the third
example for race-neutral contracts. The
Department understands how the
preamble to the NPRM could have led
to this confusion, as it was not explicit.
Certainly, had the Department proposed
to remove, as an example of race-neutral
participation, the “selection of a DBE
subcontractor by a prime contractor that
did not consider the DBE’s status in
making the award” in contracts that had
no DBE goals, the Department would
have, effectively, been eliminating the
very concept of race-neutral
participation.

Thus, instead of the drastic change
that concerned many commenters, the
revised final rule simply removes as an
example of race-neutral DBE
participation in contracts that have DBE
goals the use of a strict low bid system
to award subcontracts. The Department
continues to believe that it is difficult
for recipients to determine if a prime
contractor uses a strict low bid system
and that use of such a system when
contract goals are set runs counter to the
Department’s good faith effort guidance
in Appendix A.

However, this final rule does not
mean DBE participation obtained in
excess of a contract goal may never be
considered race-neutral DBE
participation. When DBE participation
is obtained as a prime contractor
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through customary competitive
procurement procedures, is obtained as
a subcontractor on a contract without a
DBE goal, or is obtained in excess of a
contract or project goal, the use of a DBE
under those circumstances properly
may be characterized as race-neutral
DBE participation. This revision to our
rule does not represent a policy shift
from the existing requirement that
recipients meet the maximum feasible
portion of the overall goal through the
use of race-neutral means of facilitating
DBE participation. Indeed, if a recipient
is able to meet its overall DBE
participation goal without using race-
conscious measures (i.e., setting
contract goals), the recipient is obligated
to do so under the existing regulations.
The revision to 49 CFR 26.51(a) does not
change that requirement.

Good Faith Efforts To Meet Contract
Goals 49 CFR 26.53

Responsiveness vs. Responsibility

The NPRM proposed eliminating the
“responsiveness vs. responsibility”
distinction for when good faith efforts
(GFE) documentation, which includes
specific information about DBE
participation, must be submitted on
solicitations with DBE contract goals.
The “responsiveness” approach requires
all bidders or offerors to submit the DBE
participation information and other GFE
documentation required by 49 CFR
26.53(b)(2) at the time of bid
submission. By contrast, the
“responsibility”” approach allows all
bidders or offerors to submit the
required information at some point
before a commitment to perform the
contract is made to a particular bidder
or offeror (e.g., before contract award).
The proposed change to the rule would
have removed the current discretion
recipients have to choose between the
two approaches and require, with one
exception, the submission of all
information about DBEs that will
participate on the contract and the
evidence of GFE made to obtain DBE
participation on the contract when the
bid or offer is presented.

The NPRM also put forward an
alternative approach that would allow a
short period of time (e.g., 24 hours) after
the bid submission deadline during
which the apparent successful bidder or
offeror would submit its GFE
documentation. Under the alternative,
the GFE documentation would have to
relate to the pre-bid submission efforts;
no post-bid efforts would be acceptable.
The Department also asked for comment
as to whether the one-day period should
be extended to three days.

The exception to the across-the-board
responsiveness approach or the
alternative approach (all of which apply
to sealed bid procurements) would be in
a negotiated procurement, where in the
initial submission the bidders or
offerors may make a contractually
binding commitment to meet the DBE
contract goal and provide specific DBE
information and GFE documentation
before final selection for the contract is
made. Negotiated procurement would
include alternate procurement practices
such as Design Build procurements in
which it is not always possible to
commit to specific DBEs at the time of
bid submission or contract award.

The Department received many
comments on this proposal. The
majority of the responses opposing the
revisions were submitted by prime
contractors, prime contractor
associations and some State
departments of transportation. Over one
hundred form letters of opposition from
contractors were received. Those
opposing the revision cited the nature of
the construction industry and recipient
procurement processes as a main reason
for opposition. The majority of these
comments concentrated on the
administrative burden of providing GFE
documentation that includes DBE
commitments at the time of bid.
Commenters stated that because of the
nature of bidding on construction
contracts, such as hectic timeframes,
fixed deadlines, and electronic bidding
forms, it was not possible to submit DBE
commitments and other GFE
documentation at the time of bid. Other
reasons given for disapproval included
the belief that the proposed rule would
limit the use of DBEs on contracts, and
it would be difficult for DBEs to
negotiate with multiple bidders as
opposed to only the identified lowest
bidder. In addition, some commenters
believed it would not be possible to
implement the “responsiveness”
approach on “design build projects”
because the design and scope of work
for the project is not known at the time
of bid.

The Department received comments
in favor of the proposal, primarily from
minority and women advocacy
organizations, regional transit
authorities, and some State departments
of transportation that already required
DBE documentation as a matter of
responsiveness. Those in support of the
revision primarily stated that the
current practice of allowing each
recipient to decide whether DBE
information should be collected as a
matter of responsiveness or
responsibility has led to abuses of the
DBE program, such as facilitating “bid

shopping” practices. A member of
Congress supported this proposal stating
that the current practice of allowing
each recipient to decide whether DBE
information should be collected as a
matter of responsiveness or
responsibility has led to abuses of the
DBE program, without more specifics.

There were alternatives suggested by
some organizations. Most of the
suggestions can be grouped into three
general categories: (1) Leave the
“responsiveness/responsibility”
distinction as is; (2) allow a short time
frame for GFE documentation that
includes DBE information to be
submitted (1-3 days); and (3) allow a
longer time frame for that information to
be submitted (3—14 days). Many who
opposed eliminating the “responsive/
responsibility” distinction had less
opposition if good faith efforts
documentation could be submitted by
the apparent low bidder sometime after
bid submission. Most opponents
expressed a need for a longer timeframe
to review the quotes. In addition,
general contractor organizations
overwhelmingly stated that the good
faith efforts documentation should only
be submitted by the apparent successful
bidder. There were additional
comments that opposed the proposal,
but they did not offer any suggestions
for a different timeframe.

After the Department reopened the
comment period in September 2013 and
convened a listening session on
December 5, 2013, to hear directly from
stakeholders about the specific costs
and benefits of this proposed regulatory
change, general contractors
overwhelmingly continued to express
strong opposition to the proposal.
According to the contractors, the
problems presented by the proposal
include, among others: (1) A failure of
the Department to understand the
complexities and challenges of the
bidding process; (2) increased burdens
placed on the limited resources
available to DBEs to develop multiple
quotes and engage in time-consuming
negotiations before bids are due; (3)
adverse impact on the willingness of
general contractors to consider new,
unfamiliar DBEs because of limited
vetting time; (4) increased risk to prime
contractors from incomplete or
inaccurate DBE quotes likely to result in
less DBE participation; (5) a reduction
in, or elimination of, second tier
subcontracting opportunities for DBEs;
and (6) a deterrent to the use of DBEs
in creative methods due to concerns
about disclosure of confidential,
proprietary information. Moreover, the
American Road & Transportation
Builders Association (ARTBA) and the



59584

Federal Register/Vol. 79, No. 191/ Thursday, October 2, 2014/Rules and Regulations

Associated General Contractors of
America (AGC) challenged the claim of
“bid shopping” as the basis for the
proposed change, demanding a full
explanation of the problem (if it exists)
and the data relied upon to justify the
proposal.

Based on a survey of 300 ARTBA
members, 42% of the contractors
indicated they would bid on less
Federal-aid work if this (and other)
proposed change is made permanent;
that they would have to increase bid
prices to cover additional costs
($25,000-$100,000 per bid); that they
would have to add staff; and that the
estimated cost of complying annually
across the industry is in the range of
$2.5 million—$11 billion. Forty-three
percent (43%) of the members indicated
that DBE plans (i.e., DBE commitments)
currently are required by their State
departments of transportation at the
time of bid; and 37% currently submit
good faith efforts documentation with
their bid. The AGC acknowledged that
some States currently require listing
DBEs at the time of bid, but it asserts
that those contacted universally
responded that the bidding process is
costly, burdensome, and results in lower
DBE utilization.

The few State departments of
transportation that submitted written
comments during the reopened
comment period supported allowing
recipients the flexibility to permit
submission of good faith efforts
documentation at least 7-10 days after
bids are due. Those with electronic
bidding systems cited costs associated
with modifying those systems to
conform to changes in the rules as one
more burden straining already limited
resources. One State department of
transportation supported the proposed
change requiring good faith efforts
documentation at bid opening.

A few DBEs submitted a form
expressing support for the requirement
that good faith efforts documentation be
submitted with the bid, while others
saw the change as creating an
unnecessary burden that would tax
resources and may result in shutting out
DBEs. Before adopting an across-the-
board approach, one commenter urged
the Department to look carefully at other
States that follow the “responsiveness”
approach to assess whether it creates
opportunities or closes doors. Given
prime contractor opposition, the
commenter thought there should be
more of a factual predicate to support
this proposed change.

DOT Response: For years the
Department has been concerned about
claims of “bid shopping” engaged in by
some prime contractors to the detriment

of DBE and non-DBE subcontractors,
suppliers, truckers, etc. and the adverse
impact it has on the principle of fair
competition. The meaning and practice
of bid shopping is well understood
within the construction industry and
among public contracting entities. It
occurs when a general contractor
discloses the bid price of one
subcontractor to a competing
subcontractor in an attempt to obtain a
lower bid than the one on which the
general contractor based its bid to the
owner. Variations include “reverse
auctions” (where the subcontractors
compete for the job by lowering prices)
and “bid peddling” (subcontractors
offering to reduce their bid to induce the
contractors to substitute the
subcontractor after award).

In 1992, when the Department
proposed a similar change in the DBE
program regulations, it believed then, as
it does now, that requiring the
submission of good faith efforts
documentation that includes DBE
information at the time bids are due (as
a matter of responsiveness) is a
reasonable means of reducing the bid
shopping problem. Contrary to the
current claims made by general
contractors, the Department’s interest in
revisiting this issue represents neither a
“startling” change in direction for the
DBE program nor a lack of
understanding of the procurement
process for transportation construction
projects. At the same time, the
Department acknowledged later in 1997
and 1999 when we finalized that
proposed rulemaking, as it does now,
that the responsiveness approach may
be more difficult administratively for
prime contractors and recipients, even
though that approach was, and is, being
used in some places.

One of the hallmarks of the DBE
program is the flexibility afforded
recipients to tailor implementation of
some aspects of the program to respond
to local conditions or circumstances.
Indeed, the DBE program regulations
cite among the objectives, the desire “to
provide appropriate flexibility to
recipients of Federal financial assistance
in establishing and providing
opportunities for DBEs.” 49 CFR 26.1(g).
Flexibility is recognized in many ways:
For recipients, overall and contract
goals are set based on local conditions,
taking into account circumstances
specific to a particular recipient or a
particular contract; and for prime
contractors, they cannot be penalized or
denied a contract for failing to meet the
goal, as long as documented good faith
efforts are made. At what point in the
procurement process the good faith
efforts documentation must be

submitted is yet another example of the
flexibility that the Department should
not undo without more information.

To the extent that bid shopping exists,
it works to the detriment of all
subcontractors, DBEs and non-DBEs
alike, and drives up the cost of projects
to the taxpaying public. However,
absent sufficient data regarding the
impact of each approach on deterring
bid shopping and its effects or data on
the costs/benefits of each approach
when implemented consistent with the
rule, as well as the potential burdens
argued by those opposed to the change,
the Department is not prepared, at this
time, to finalize the proposal to adopt an
across-the-board approach. Before
taking that step, we think it prudent to
examine closely the “responsiveness”
approach used by many recipients to
determine its impact on mitigating bid
shopping and on providing greater or
lesser opportunities for DBE
participation. We intend to undertake
such a review which may lead to
proposed regulatory action in the future.

While we are retaining the discretion
of recipients to choose between a
responsiveness or responsibility
approach, we think there should be
some limit to how long after bid
opening bidders or offerors are allowed
to submit GFE documentation that
includes specific DBE information to
reduce the opportunity to bid shop
where it exists. This would have the
effect of reducing the burden on prime
contractors and recipients who use a
responsibility approach from the burden
allegedly caused by the proposal, while
at the same time minimizing
opportunities for bid shopping by
restricting the amount of time truly
needed to gather the necessary
information. From the comments, the
time period permitted by recipients that
use the responsibility approach can run
the gamut from 3 to 30 days. These
comments present timelines similar to
those found in a review the Department
recently conducted of the DBE Program
Plans for all 50 states, Puerto Rico and
the District of Columbia.? The results of
this analysis are available in the docket
for this rulemaking.2 This analysis
shows that: (1) 30 of the State
departments of transportation report
that they use the responsiveness
approach, although the Department
notes that some variations on the
responsiveness approach—a
combination of responsiveness and
responsibility—may actually be used by

1For purposes of this discussion, Puerto Rico and
the District of Columbia are considered “States,”
thus the totals add up to 52.

2See DOT Docket ID Number OST-2012-0147.
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some of these recipients; (2) 20 State
departments of transportation used the
responsibility approach; and (3) two
State departments of transportation
(Puerto Rico and Florida) have
completely race-neutral programs and
thus do not set DBE contract goals. Of
the 20 responsibility States, 17 States
have a set period of time bidders or
offerors are given to submit the required
information, which ranges from 3 to 15
days, while three States have no set time
for all contracts.® The results of this
review are generally consistent with the
survey conducted by ARTBA indicating
that 43% of the 300 members
responding stated that their State
departments of transportation required
submission of DBE utilization plans
with the bid. We note that the term
“DBE utilization plan” is not used
anywhere in the DBE program
regulations.

We think it reasonable ultimately to
limit the time to a maximum of 5
calendar days to protect program
beneficiaries and overall program
integrity.# The Department believes 5
calendar days is reasonable because it is
more than or equal to the time permitted
by five of the responsibility states and,
by definition, all of the responsiveness
states. Moreover, many of the DOT
recipients that commented on
establishing a time limit recommended
between one (1) to 7 days. Allowing a
longer time frame, such as between 7
and 14 days, is too long; it increases
opportunities for bid shopping to occur.
However, in the final rule we have
provided some time for recipients that
use this revised responsibility approach
to transition to the shorter time frame by
January 1, 2017. The transition period is
intended to provide time to put in place
any necessary system modifications.
Until then, recipients will be permitted
up to 7 calendar days to require the
submission of DBE documentation after
bid opening when using a responsibility
approach. The Department believes this
will allow for a smoother transition to
the new approach, while seemingly
without encountering the administrative
difficulties and added costs pointed to
by some of the commenters opposed to
the proposed change.

Based on the comments, there is some
confusion about how the document

3 Under 49 CFR 26.53(c), all GFE documentation
must be submitted before committing to the
performance of the contract by the bidder or offeror
(i.e., before contract award).

4Due to the definition of “days” adopted in this
final rule, bidders or offerors will have 5 calendar
days (i.e., not business days) to submit the
necessary information. Thus, if a bid is submitted
on Thursday, the apparent low bidder would have
until Tuesday to submit the information.

requirements of § 26.53(b) apply to
design-build contracts. It bears repeating
what the Department said in 1999 on
this subject, because it remains the case
today:

On design-build contracts, the normal
process for setting contract goals does not fit
the contract award process well. At the time
of the award of the master contract, neither
the recipient nor the master contractor knows
in detail what the project will look like or
exactly what contracting opportunities there
will be, let alone the identity of DBEs who
may subsequently be involved. In these
situations, the recipient may alter the normal
process, setting a project goal to which the
master contractor commits. Later, when the
master contractor is letting subcontracts, it
will set contract goals as appropriate,
standing in the shoes of the recipient. The
recipient will exercise oversight of this
process.

(64 FR 5115). The proposed change
would not have applied to design-build
contracts.

NAICS Codes

The Department proposed changes to
the information to be included with bids
or offers by requiring the bidders or
offerors to provide the recipient with
information showing that each DBE
signed up by the bidder or offeror is
certified in the NAICS code(s) for the
kind of work the DBE will be
performing. This proposed change was
intended to help bidders or offerors
identify firms that can qualify for DBE
credit in the work area involved in the
contract. This information would be
submitted with the bidder’s or offeror’s
DBE participation data.

The Department received 26
comments regarding the NAICS codes,
15 against the proposal and nine in
favor of it. The comments submitted
included State departments of
transportation, prime contractors and
contractor associations. The opponents
of this proposal included mostly prime
contractors and contractor associations,
and a few State departments of
transportation. The opponents’
comments focused on a concern that the
legal risk associated with including a
DBE who could not perform a
commercially useful function would fall
on the prime contractor, meaning that
the prime contractor could be the
subject of investigations and charges
brought by the DOT Inspector General
and others, when it is the certifying
agencies that should bear this
responsibility. Other comments
indicated that adding NAICS codes
would not add any value to the process.
The proponents of the proposal
included advocacy groups and some
State departments of transportation.
Proponents believe that the NAICS code

requirement will add clarification to the
process and ensure that the recipient
can complete the work.

DOT Response: Under existing
regulations, DBEs must be certified in
the type of work the firm can perform
as described by the most specific
available NAICS code for that type of
work. Certifiers (i.e., recipients or other
agencies that perform the certification
function) also may apply a descriptor
from a classification scheme of
equivalent detail and specificity that
reflects the goods and services provided
by the DBE (49 CFR 26.71(n)). It is the
responsibility of the DBE to provide the
certifier with the information needed to
make an appropriate NAICS code
assignment. In the new certification
application form, firms are asked to
describe their primary activities and the
product(s) or services(s) they provide
and to list applicable NAICS codes they
seek. If the firm enters into new areas of
work since it was first certified, it is the
firm’s responsibility to provide the
certifier the evidence of how they
qualify for the new NACIS codes. It is
then incumbent upon the certifying
agency to determine that the NAICS
code to be assigned adequately
describes the kind of work the
disadvantaged owners have
demonstrated they can control and it is
the responsibility of the recipient of
DOT funds to determine that the DBE’s
participation on a particular contract
can be counted because the DBE is
certified to perform the kind of work to
be performed on that contract.

The Department has decided to make
final this proposed rule change. In doing
so, the Department does not intend to
shift responsibility for the accuracy of
NAICS code assignments from the
certifier to the contractor. When a DBE
submits a bid to a recipient as a prime
contractor or a quote to a general
contractor as a subcontractor, it is the
responsibility of the DBE to ensure that
the bid or quote shows that the NAICS
code in which the DBE is certified
corresponds to the work to be performed
by the DBE on that contract. It would be
in the best interest of the contractor to
also have this information when it is
considering DBEs interested in
competing for contract opportunities
where a contract goal has been set. This
enables the contractor to make a
reasonable determination whether it has
made good faith efforts to meet the goal
through the DBEs listed. Ultimately, the
recipient is responsible for ensuring the
DBE is certified to do the kind of work
covered by the contract before DBE
participation can be counted. Including
this information in the bid documents
should assist all parties concerned in
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complying with DBE program
requirements. Thus, it is the
responsibility of the certifier to ensure
that DBEs are certified only in the
appropriate NAICS codes; it is the
responsibility of the DBE to provide that
NAICS code to the prime while the
prime is putting together a bid; and it is
the responsibility of the prime to
provide those codes to the recipient
when providing the other DBE
information. It is not the responsibility
of the prime to vouch for the accuracy
of that certification.

Replacement of a DBE

The NPRM proposed that in the event
that it is necessary to replace a DBE
listed on a contract, a contractor must
document the GFE taken to obtain a
replacement and may be required to
take specific steps to demonstrate GFE.
The specific steps would include: (1) A
statement of efforts made to negotiate
with DBEs for specific work or supplies,
including the names, address, telephone
numbers, and emails of those DBEs that
were contacted; (2) the time and date
each DBE was contacted; (3) a
description of the information provided
to DBEs regarding the plans and
specifications for portions of the work to
be performed or the materials supplied;
and (4) an explanation of why an
agreement between the prime contractor
and a DBE was not reached. The prime
contractor would have to submit this
information within 7 days of the
recipient’s agreement to permit the
original DBE to be replaced, and the
recipient must provide a written
determination to the contractor stating
whether or not good faith efforts have
been demonstrated. Failure to comply
with the GFE requirements in the rule
would constitute a material breach of
contract, subject to termination and
other remedies provided in the contract.

Twenty-eight commenters opposed
this modification to the rules. They
included prime contractors, State
departments of transportation, and
contractor associations. Essentially, the
opponents were of the view that prime
contractors should not be responsible
for looking beyond the original
commitment for DBE replacements.
Others felt that the 7 day timeframe to
replace a DBE is not long enough. Some
opponents suggested changing the
proposal so that it is desirable to replace
a DBE with a DBE, but not mandatory.
Some prime contractors also stated that
there is a need to be compensated for
the delays to replace a DBE. Those in
favor of the proposal included five
commenters representing State
departments of transportation, transit
authorities, and DBE advocacy groups.

These commenters felt that contractors
should make efforts to replace a DBE
and failure to carry out the requirement
to do so is a breach of contract.

DOT Response: When the Department
amended the regulations in 2011 (the
first phase of its recent focus on
program improvements), we required
prime contractors that terminate DBEs
make GFE to find a replacement to
perform at least the same amount of
work under the contract to meet the
contract goal established for the
procurement. Thus, this GFE obligation
currently exists and is not new. We
agree that the GFE guidance in
Appendix A used by recipients to assess
the efforts made by bidders and offerors
before contract award can also be used
to evaluate efforts made by the
contractor to replace a DBE after
contract award. There is no need to
separately identify steps that a recipient
may require when a contractor is
replacing a DBE. However, there is
nothing that prevents a contractor from
taking any of the steps included in the
proposed amendment to the rules.
Indeed, recipients may consider, as part
of their evaluation of the efforts made by
the contractor, whether DBEs were
notified of subcontracting opportunities,
whether new items of work were made
available for subcontracting, what
information was made available to
DBEs, and what efforts were made to
negotiate with DBEs.

The GFEs made by the contractor to
obtain a replacement DBE should be
documented and submitted to the
recipient within a reasonable time after
obtaining approval to terminate an
existing DBE. To avoid needless delay
and ensure timely action, we think 7
days is reasonable, but we have
modified the rule to allow recipients to
extend the time if necessary at the
request of the contractor.

The existing regulations currently
require a contract clause be included in
prime contracts and subcontracts that
make the failure by the contractor to
carry out applicable requirements of 49
CFR Part 26 a material breach of
contract, which may result in the
termination of the contract or such other
remedy as the recipient deems
appropriate. See 49 CFR 26.13(b).
Consequently, a contractor that fails to
comply with the requirements for
terminating or replacing a DBE would
be in breach of contract, subject to
contract sanctions that include
termination of the contract. We need not
replicate the provisions of § 26.13. We
also will not prescribe what the
appropriate contract sanctions or
administrative remedies must be.
However, we have revised § 26.13 to

incorporate the list of remedies we
proposed as other possible contract
remedies recipients should consider.
Many of the suggestions are sanctions
currently used by some recipients. They
include withholding progress payments,
liquidated damages, disqualifying the
contractor from future bidding, and
assessing monetary penalties.

Copies of Quotes and Subcontracts

The Department proposed to require
the apparent successful bidder/offeror,
as part of its GFE documentation,
provide copies of each DBE and non-
DBE subcontractor quote it received in
situations where the bidder/offeror
selected a non-DBE firm to do work
sought by a DBE. This information
would help the recipient determine
whether there is validity to any claims
by a bidder/offeror that a DBE was
rejected because its quote was too high.
The contractor who is awarded the
contract also would be required to
submit copies of all DBE subcontracts.

There were 15 organizations that
commented on the proposal regarding
quotes and 19 commenters on the
proposal regarding subcontracts.
Commenters were almost evenly
divided in their support for, or
opposition to, requiring the submission
of quotes under the limited
circumstances set out in the proposed
rule. A State department of
transportation noted that the submission
of quotes was already being
implemented in its program. One
supporter suggested this requirement
should apply only when the DBE
contract goal is not met. Opponents
raised concerns about the burden
imposed and questioned the benefit to
be derived since the comparison of
quotes is not viewed as a useful
exercise. Regarding the submission of
subcontracts, the commenters
overwhelming opposed making this a
requirement because of the burden. One
commenter suggested that the proposal
appears to duplicate an existing
requirement of the Federal Highway
Administration (FHWA) and another
commenter questioned the steps that
would be taken to protect confidential
or proprietary information.

DOT Response: The GFE guidance in
Appendix A, in its current form,
instructs prime contractors to consider a
number of factors when negotiating with
a DBE and states that the fact that there
may be some additional costs involved
in finding and using DBEs is not in itself
sufficient reason for a bidder’s failure to
meet the contract DBE goal, as long as
such costs are reasonable. Thus, the
reasonableness of a DBE’s quote as
compared to a non-DBE’s quote is often
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an issue cited by a prime contractor in
selecting a non-DBE over a DBE. The
Department believes that requiring a
bidder/offeror to provide, as part of the
GFE documentation, subcontractor
quotes received by the bidder/offeror in
those instances where a DBE’s quote
was rejected over a non-DBE’s quote
will assist recipients in determining the
validity of claims made by the bidder/
offeror that the DBE’s quote was too
high or unreasonable and has therefore
decided to finalize this proposal.
Further, we stress that only the quote
would need to be submitted in these
situations, not any additional
information and only in instances where
a non-DBE was selected over a DBE,
thus limiting the burden of this
requirement.

The Department recognizes that
requiring the submission of DBE
subcontracts may pose unnecessary
burdens on contractors and recipients.
Thus, the Department has decided to
modify its proposal to only require that
DBE subcontracts be made available to
recipients upon request when needed to
ensure compliance with the
requirements of 49 CFR Part 26.

Good Faith Efforts Applied to Race-
Neutral DBE Participation

We sought comment on whether some
of the good faith efforts provisions of the
rule concerning contracts with DBE
goals should apply to DBEs on contracts
that do not have a DBE goal. For
example, the rules that restrict
termination of DBEs and that impose
good faith efforts obligations to replace
DBEs that are dropped from a contract
or project would apply regardless of
whether the DBE’s participation
resulted from race-conscious or race-
neutral measures.

Of the 28 commenters that responded
to this question, only 3 expressed
support and all three supporters were
DBEs or organizations representing
DBEs. Three commenters also were
conflicted, unsure of whether the
proposal would result in benefits to
DBEs. The general contracting
community, many State departments of
transportation, and some transit
agencies expressed opposition because
they believe DBEs should be treated no
different than non-DBEs on contracts
with no DBE goals (the primary means
of obtaining measurable DBE
participation through race- and gender-
neutral measures), and to do otherwise
is to essentially convert what began as
race-neutral conduct into race-conscious
conduct.

DOT Response: The Department
agrees with the points raised by the
commenters opposing this change

(specifically, that no distinction should
be made between DBEs and non-DBEs
when race-neutral measures are used to
obtain participation) and has decided to
maintain the status quo. The restrictions
on terminating and replacing a DBE
selected by a bidder or offeror to meet

a contract goal are intended to hold the
contractor to the good faith efforts
commitment made to win the contract.
No comparable commitment is made
when DBE contract goals are not set.

Trucking 49 CFR 26.55(d)

The Department proposed to change
the counting rule for trucking to allow
100% of a DBE’s trucking services to be
counted when the DBE uses its own
employees as drivers but leases trucks
from a non-DBE truck leasing company.
This proposed change gives DBEs the
same ability as non-DBEs to use their
own drivers and supplement their fleets
with leased trucks without sacrificing
any loss of DBE credit because the
trucks may be leased from a non-DBE
leasing company. Consistent with the
current prohibition on counting
materials, supplies, equipment, etc.,
obtained from the prime contractor or
its affiliates (49 CFR 26.55(a)(1)), trucks
leased from the prime contractor would
not be counted. As noted in the NPRM,
this proposed rule change applies to
counting only; it would not immunize
companies from scrutiny due to
potentially improper relationships
between DBEs and non-DBEs that raise
certification eligibility or fraud
concerns.

More than 25 comments were
received on this proposed change,
mostly in favor of the modification.
There were several commenters that
believed the proposed rule would invite
more fraud for an area that is one of the
top means of obtaining DBE
participation on Federal-aid contracts.
Additional comments included
expanding the definition of
“employees” to expressly include those
drivers that are hired by DBEs from the
union hall on an as-needed basis to
fulfill contracts, clarifying what
constitutes ownership of trucks,
eliminating the current option allowed
under the rule that permits credit for
trucks and drivers leased from non-
DBEs, eliminating the need to obtain
written consent from the operating
administrations on the option chosen by
the recipient; and reinforcing the
restriction on not allowing a DBE to
count trucks purchased or leased from
the prime contractor.

DOT Response: The Department did
not propose any changes in the NPRM
to the existing rule that allows a DBE
that leases trucks (and also leases the

drivers) from a non-DBE firm to receive
credit for the value of transportation
services provided by the non-DBE firm
up to the amount of credit provided by
trucks owned by DBEs that are used on
the contract. This option was added to
the DBE program rules in 2003 (68 Fed.
Reg. 35542—-02) to recognize the
practical reality of leasing in the
trucking business and to respond to
concerns about reduced opportunities
for DBEs caused by the 1999 version of
the counting rule. As indicated in the
2003 final rule, a recipient may choose
the one-for-one option to credit trucks
and drivers leased from non-DBEs or it
may limit credit to fees and
commissions for work done with non-
DBE lessees, consistent with the 1999
version of the rule. If a recipient chooses
to count the use of trucks and drivers
leased from a non-DBE firm, as provided
in the existing rule, the recipient’s
choice should be reflected in the
recipient’s DBE program plan, which is
subject to approval by the cognizant
operating administration (OA) to ensure
appropriate safeguards are taken by the
recipient to prevent fraud. Contrary to
the way some commenters are reading
the existing rule, it does not
contemplate obtaining OA consent on a
transaction-by-transaction basis.

The modification to the rule that the
Department makes final today simply
clarifies that trucks that are leased by a
DBE from a non-DBE for use by the
DBE’s employees should be treated no
differently than other equipment a DBE
may lease to conduct its business. The
value of the transportation services
provided by the DBE would not be
adversely impacted by the fact that the
equipment used by the DBE’s employees
is leased instead of owned. This is
consistent with the existing counting
rule and with the basic principle that
DBE participation should be counted for
work performed with a DBE firm’s own
forces. The term “employee” is to be
given its commonly understood
dictionary meaning, and “ownership”
includes the purchase of a truck or
trucks through conventional financing
arrangements.

Regular Dealer 49 CFR 26.55(e)

The Department proposed to codify
guidance issued in 2011 on how to treat
the services provided by a DBE acting as
a regular dealer or a transaction
expediter/broker for counting purposes
(i.e., crediting the work of the DBE
toward the goal). The guidance makes
clear that counting decisions involving
a DBE acting as a regular dealer are
made on a contract-by-contract basis
and not based on a general description
or designation of a DBE as a regular
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dealer. The Department also invited an
open discussion of the regular dealer
concept in light of changes in the way
business is conducted. Specifically, we
sought comment on: (1) How, if at all,
changes in the way business is
conducted should result in changes in
the way DBE credit is counted in supply
situations?; (2) what is the appropriate
measure of the value added by a DBE
that does not play a traditional regular
dealer/middleman role in a transaction?;
and (3) do the policy considerations for
the current 60% regular dealer credit
actually influence more use of DBEs as
contractors that receive 100% credit?

The Department received over 50
comments from prime contractors,
DBEs, and recipients, many of which
emphasized the need for additional
clarification of, or changes to, the
terminology used to describe regular
dealers, middlemen, transaction
expediters, and brokers. The comments
were evenly divided over whether the
guidance should be codified in the
regulations. Those in support agreed
that the determination of whether or not
a DBE is functioning as a regular dealer
as defined in the existing rule should be
based on the role performed by the DBE
on the contract, which may vary from
contract to contract. Those opposed to
the contract-by-contract approach,
represented mostly, but not exclusively,
by prime contractors, argued that the
approach reflected in the guidance is
burdensome and that once a recipient
determines at certification that a DBE is
a supplier, a wholesaler, a
manufacturer, a transaction expediter, a
middleman, or a broker, the credit
allowed under the rules should be
applied. To do otherwise creates
inconsistency, uncertainty, and exposes
the prime and the DBE to risks
associated with fraud investigations in
this area. It is the responsibility of the
certifier, they argue, to ensure that a
DBE certified as a supplier, for example
(and thereby acting as a regular dealer),
is, in fact, a supplier and not a
transaction expediter. Indeed, several
commenters expressed the view that
certifiers should be allowed to certify a
DBE as a “regular dealer.” Followed to
its logical conclusion, once certified,
how the work to be performed by the
DBE is counted would be automatic
without regard to what the DBE is
actually doing on the contract.

Many comments addressed the
changing business environment where
the best method of delivering supplies
ordered from a non-DBE manufacturer
may in fact be drop-ship rather than
delivery by the DBE regular dealer using
its own trucks. One commenter stated
that the requirement that a DBE own

and operate its own distribution
equipment directly conflicts with
industry practice and creates a greater
burden and challenge to DBEs.
Similarly, some maintain the
requirement for an inventory or store
front is outdated. The way business is
conducted today, they argue, services
provided by wholesalers or e-Commerce
businesses do not require an inventory
or a store open to the public. Several
commenters indicated that they would
be comfortable with the elimination of
the distinct categories and only have a
single distinction of a goods supplier
from a non-DBE manufacturer with a set
percentage of dollars that could be
counted or only using fees and
commissions as the amount that can be
counted as done currently for
transaction expediters and brokers. To
encourage greater use of DBE
contractors to meet contract goals, one
commenter suggested placing a cap (e.g.,
no more than 50%) on how much of a
contract goal could be met using DBE
suppliers.

There were suggestions that the
Department eliminate altogether regular
dealers and brokers from the rule.
Others countered that any proposal to
eliminate counting regular dealer
participation toward contract goals
would severely reduce the pool of
ready, willing, and able DBEs given how
often the regular dealer credit is used to
meet contract goals; such a proposal,
they maintain, should result in a
corresponding reduction in goals. Other
commenters believe that it is important
to keep the regular dealer concept and
consider increasing the counting
percentage due to the value added
services they provide. Still others
thought a complete overhaul of the
regular dealer provisions in the rule is
needed to recognize decades of changes
in the construction industry, and no
modifications to the rule should be
made until further analysis is done.

DOT Response: The Department has
decided to codify the guidance on the
treatment of counting decisions that
involve DBEs functioning as regular
dealers. This guidance is consistent
with the basic counting principles set
out in the rule that apply regardless of
the kind of work performed by the DBE.
Specifically, the counting rules apply to
a specific contract in which a DBE
participates based on the value of work
actually performed by the DBE that
involves a commercially useful function
on that contract. Throughout 49 CFR
26.55 there are numerous references to
‘‘a contract,” “‘the contract,” or “‘that
contract.” In other words, counting is by
definition a “contract-by-contract”
determination made by recipients after

evaluating the work to be performed by
the DBE on a particular contract.

The Department appreciates the
thought that went into the varied
comments received on the questions we
posed and the overall interest in the
subject. In the context of this
discussion, it is important to reiterate
that certification and counting are
separate concepts in the DBE rule. This
applies regardless of the type of work
the DBE is certified to perform. It is also
important to note that DBEs must be
certified in the most specific NAICS
code(s) for the type of work they
perform and that there is no regular
dealer NAICS code. Regular dealer is a
term of art used in the context of the
DBE program. That said, the Department
believes that more analysis and
discussion is needed to make informed
policy decisions about appropriate
modifications to the regulations
governing regular dealers, transaction
expediters, and brokers. We think it
more appropriate at this point to
develop additional guidance to address
different business scenarios rather than
promulgate regulatory requirements or
restrictions beyond those that currently
exist. We will continue the conversation
through future stakeholder meetings.

Ethics and Conflicts of Interest

The Department sought comment on
whether Part 26 should be amended (or
guidance issued) to add provisions
concerning ethics and conflicts of
interest to help play a constructive role
in empowering DBE officials in resisting
inappropriate political pressures. At the
same time, the Department questioned
whether such a provision would be
effectual and whether the provision
could be drafted so as not to be overly
detailed. The Department also
welcomed suggestions about ethics and
conflicts of interest.

Less than 25 commenters elected to
address this subject; the significant
majority of commenters expressed
support for adding ethics and conflict of
interest provisions to enable DBE
certification officials and others to resist
inappropriate pressures. An advocacy
group commended the Department for
initiating a discussion about ethics. A
State transportation department
suggested including applicable penalties
and offering protection via the
Whistleblower Protection Act. An
airport sponsor supported adding
provisions that clarify the roles of staff
who administer the selection process.

A State transit authority did not
believe that effective guidance could be
provided in the regulation without
being overly detailed and burdensome.
Moreover, the commenter recognized
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that while adding such provisions
would play a constructive role, they
would not totally eradicate
inappropriate pressure. A State
transportation department directed the
Department to professional codes of
conduct for the fields of law and
engineering as examples. An advocacy
group and a DBE noted that a code of
ethics might provide recipients with a
“safety net”” when responding to undue
pressure. Another State transportation
department supports the provision if
DOT takes quick action against known
abusers of ethics. A DBE commenter
recommended a workgroup approach be
utilized to prepare draft language.

DOT Response: There was general
support among the commenters for
establishing a code of ethics of some
kind to insulate or protect DBE program
administrators from undue pressure to
take actions inconsistent with the intent
and language of the DBE program rules.
However, very few of the commenters
made suggestions on the details of such
a code or on the kind of provisions that
might be added to address specific
concerns. As indicated in the NPRM,
recipients and their staffs are subject to
State and local codes of ethics that
govern public employees and officials in
the performance of their official duties
and responsibilities, including the
responsibilities they carry out in
administering the DBE program as a
condition of receiving Federal financial
assistance. Of course, grant recipients
are subject to the common grant rules
which prohibit participating in the
selection, award, or administration of a
contract supported by Federal funds if
a conflict of interest would be involved.
Because we lack sufficient information,
at this point, to determine the extent to
which widespread problems exist or
how best to approach the issue—
through regulations or guidance—the
Department thinks it best to hold off on
adopting ethics rules for the DBE
program to supplement existing State
and local ethics codes. Instead, the
Department may engage stakeholders in
a further discussion to aid in identifying
appropriate next steps.

Appendix A—Good Faith Efforts
Guidance

The Department proposed several
revisions to Appendix A to Part 26—
Guidance Concerning Good Faith Efforts
to clarify and reinforce the GFE
obligation of bidders/offerors and to
provide additional guidance to
recipients. We proposed to add more
examples of the types of actions
recipients may consider when
evaluating the bidders’/offerors’ GFE to
obtain DBE participation. The proposed

examples included conducting market
research to identify small business
contractors and suppliers and
establishing flexible timeframes for
performance and delivery schedules
that encourage and facilitate DBE
participation. We reinforced concepts
that we have emphasized in
communicating with recipients over the
years: Namely, that a contractor’s desire
to perform work with its own forces is
not a basis for not making GFE and
rejecting a replacement DBE that
submits a reasonable quote; and
reviewing the performance of other
bidders should be a part of the GFE
evaluation. The Department also
proposed to add language specifying
that the rejection of a DBE simply
because it was not the low bidder is not
a practice considered to be a good faith
effort.

There were 25 comments collected
that opposed the suggestion that flexible
timeframes and schedules be
established to facilitate DBE
participation. The comments received
were submitted by prime contractors,
contractor associations, and State
departments of transportation. These
organizations stated that a ““flexible
timeframe” was unrealistic and went
against the nature of the construction
industry. Other organizations stated the
need to further quantify what
constitutes an ‘““‘unreasonable quote”
when making GFE to replace a DBE.
There were two organizations that
supported these provisions. U.S.
Representative Judy Chu agreed that
there can be no definitive checklist, but
suggested that best practices be
collected and disseminated to clarify the
issue. One State department of
transportation agreed that the bidder
cannot reject a DBE simply due to price.

In the NPRM, we also proposed in
Appendix A that DOT operating
administrations may change recipients’
good faith efforts decisions. There were
a few comments regarding this proposal,
all in opposition. The commenters
included a DBE, prime contractor, a
State department of transportation, and
a contractors association. The prime
contractor noted that operating
administrations should be involved
throughout the good faith efforts review
process and not after the recipient has
made a decision. There were no
comments in support of this proposal.

DOT Response: It is important to
reiterate and reinforce that Appendix A
is guidance to be used by recipients in
considering the good faith efforts of
bidders/offerors. It does not constitute a
mandatory, exclusive, or exhaustive
checklist. Rather, a good faith efforts
evaluation looks at the “quality,

quantity, and intensity of the different
kinds of efforts that the bidder has
made.” The proposed revisions to the
guidance made by the Department are
based on experience gained since the
development of the guidance in 1999
and are intended to incorporate
clarifications and additional examples
of the different kinds of activities to
consider. We have modified the final
guidance in keeping with the existing
purpose and intent. The guidance also
seeks to indicate what reasonably may
not be viewed as a demonstration of
good faith efforts. In this regard,
rejecting a DBE only because it was not
the low bidder is not consistent with the
longstanding idea that a bidder/offeror
should consider a variety of factors
when negotiating with a DBE, including
the fact that there may be additional
costs involved in finding and using
DBEs, as currently stated in the existing
guidance. Similarly, the inability to find
a replacement DBE at the original price
is not, without more, sufficient to
demonstrate GFE were made to replace
the original DBE. As currently stated
under the existing guidance, a firm’s
price is one of many factors to consider
in negotiating in good faith with
interested DBEs.

The Department has decided to make
no change to the current role of the
operating administrations with respect
to the GFE determinations made by
recipients. It is the responsibility of
recipients to administer the DBE
program consistent with the
requirements of 49 CFR Part 26, and it
is the responsibility of the operating
administrations to oversee recipients’
program administration to ensure
compliance through appropriate
enforcement action if necessary. Such
action includes refusing to approve or
provide funding for a contract awarded
in violation of 49 CFR 26.53(a). The
proposed change may confuse the
relative roles and responsibilities of the
recipients and the operating
administrations and consequently has
been removed from the final rule.

Technical Corrections

The Department is amending the
following provisions in 49 CFR Part 26
to correct technical errors:

1. Section 26.3(a)—Include a
reference to the Highway and Transit
funds authorized under SAFETEA-LU
and MAP-21.

2. Section 26.83(c)(7)—Remove the
reference to the DOT/SBA MOU since
the MOU has lapsed.

3. Section 26.89(a)—Amend to
recognize that the DOT/SBA MOU has
lapsed.
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Regulatory Analyses and Notices

Executive Orders 12866 and 13563
(Regulatory Planning and Review)

This final rule is not a “‘significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of the
Order. It does not create significant cost
burdens, does not affect the economy
adversely, does not interfere or cause a
serious inconsistency with any action or
plan of another agency, does not
materially alter the impact of
entitlements, grants, user fees or loan
programs; and does not raise novel legal
or policy issues. The final rule is
essentially a streamlining of the
provisions for implementing an existing
program, clarifying existing provisions
and improving existing forms. To the
extent that clearer certification
requirements and improved
documentation can forestall DBE fraud,
the rule will result in significant savings
to State and local governments. This
final rule does not contain significant
policy-level initiatives, but rather
focuses on administrative changes to
improve program implementation. The
Department notes that several
commenters, particularly general
contractors and their representatives,
argued that the NPRM should have been
designated as “significant.” Although
the Department continues to believe that
the designation of the NPRM was
correct based on the intent of this
rulemaking, we note that, as discussed
above, we have decided to not finalize
at this time many of the provisions that
those commenters argued were
significant changes to the DBE program.

Executive Order 12372
(Intergovernmental Review)

The final rule is a product of a
process, going back to 2007, of
stakeholder meetings and written
comment that generated significant
input from State and local officials and
agencies involved with the DBE
program in transit, highway, and airport
programs.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354, 5 U.S.C.
601-612), we have evaluated the effects
of this final rule on small entities and
anticipate that this action will not have
a significant economic impact on a
substantial number of small entities.
The underlying DBE rule does deal with
small entities: All DBEs are, by
definition, small businesses. Also, some
FAA and FTA recipients that implement

the program are small entities. However,
the changes to the rule are primarily
technical modifications to existing
requirements (e.g., improved forms,
refinements of certification provisions)
that will have little to no economic
impact on program participants.
Therefore, the changes will not create
significant economic effects on anyone.
In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), I
certify that this rule will not have a
significant economic impact on a
substantial number of small entities.

Executive Order 13132 (Federalism)

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. As noted above,
there is no substantial compliance cost
imposed on State and local agencies,
who will continue to implement the
underlying program with administrative
improvements proposed in the rule. The
proposed rule does not involve
preemption of State law. Consequently,
we have analyzed this proposed rule
under the Order and have determined
that it does not have implications for
federalism.

National Environmental Policy Act
(NEPA)

The Department has analyzed the
environmental impacts of this proposed
action pursuant to the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321 et seq.) and has
determined that it is categorically
excluded pursuant to DOT Order
5610.1C, Procedures for Considering
Environmental Impacts (44 FR 56420,
Oct. 1, 1979). Categorical exclusions are
actions identified in an agency’s NEPA
implementing procedures that do not
normally have a significant impact on
the environment and therefore do not
require either an environmental
assessment (EA) or environmental
impact statement (EIS). See 40 CFR
1508.4. In analyzing the applicability of
a categorical exclusion, the agency must
also consider whether extraordinary
circumstances are present that would
warrant the preparation of an EA or EIS.
Id. Paragraph 3.c.5 of DOT Order
5610.1C incorporates by reference the
categorical exclusions for all DOT
Operating Administrations. This action
is covered by the categorical exclusion
listed in the Federal Highway
Administration’s implementing
procedures, “[plromulgation of rules,
regulations, and directives.” 23 CFR
771.117(c)(20). The purpose of this

rulemaking is to make technical
improvements to the Department’s DBE
program, including modifications to the
forms used by program and
certification-related changes. While this
rule has implications for eligibility for
the program—and therefore may change
who is eligible for participation in the
DBE program—it does not change the
underlying programs and projects being
carried out with DOT funds. Those
programs and projects remain subject to
separate environmental review
requirements, including review under
NEPA. The Department does not
anticipate any environmental impacts,
and there are no extraordinary
circumstances present in connection
with this rulemaking.

Paperwork Reduction Act

According to the 1995 amendments to
the Paperwork Reduction Act (5 CFR
1320.8(b)(2)(vi)), an agency may not
collect or sponsor the collection of
information, nor may it impose an
information collection requirement
unless it displays a currently valid
Office of Management and Budget
(OMB) control number. This action
contains additional amendments to the
existing information collection
requirements previously approved
under OMB Control Number 2105-0510.
As required by the Paperwork
Reduction Act, the Department has
submitted these information collection
amendments to OMB for its review. The
Department will announce the
finalization of this information
collection request in a separate Federal
Register notice following OMB
approval. The NPRM contained
estimates of the burden associated with
the additional collection requirements
proposed in that document. Various
commenters stated that the Department
understated the proposed burden for the
collections associated with the
application form and personal net worth
form. As discussed above in the relevant
portions of the preamble, the
Department is sensitive to those
concerns and has revised those
collections to minimize what
information must be submitted and to
simplify other aspects of the forms. For
each of these information collections,
the title, a description of the entity to
which it applies, and an estimate of the
annual recordkeeping and periodic
reporting burden are set forth below.

1. Application Form

Today’s final rule modifies the
application form for the DBE program.
In the NPRM, the Department explained
that its estimate of 8 total burden hours
per applicant to complete its DBE or
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ACDBE certification application with
supporting documentation was based on
discussions the Department has had
with DBEs in the past. The comments
and the Department’s response to those
comments are discussed above in the
preamble.

The number of new applications
received each year by Unified
Certification Program members is
difficult to estimate. There is no central
repository for DBE certification
applications and we predict that the
frequency of submissions at times vary
according to construction season (high
applications when the season is over),
the contracting opportunities available
in the marketplace, and the number of
new transportation-related business
formations or expansions. To get some
estimate however, the Department
contacted recipients during the process
of developing the NPRM. The agencies
we contacted reported receiving
between 1-2 applications per month,
5-10 per month, or on the high end 80-
100 per month. There are likely several
reasons for the variance. Jurisdictions
that are geographically contiguous to
other states (such as Maryland) and/or
have a high DBE applicant pool may
receive a higher number whereas
jurisdictions in remote areas of the
country with smaller numbers of firms
may have lower applicant requests for
DBE certification. These rough numbers
likely do not include requests for
expansion of work categories from
existing firms that are already certified.

Frequency: Once during initial DBE or
ACDBE certification.

Estimated Average Burden per
Response: 8 hours.

Number of Respondents: 9,000—9,500
applicants each year.

Estimated Total Annual Burden
Hours: 72,000-76,000 hours per year.

2. PNW Form

A small business seeking to
participate in the DBE and ACDBE
programs must be owned and controlled
by a socially and economically
disadvantaged individual. When a
recipient determines that an
individual’s net worth exceeds $1.32
million, the individual’s presumption of
economic disadvantage is said to have
been conclusively rebutted. In order to
make this determination, the current
rule requires recipients to obtain a
signed and notarized statement of
personal net worth from all persons who
claim to own and control a firm
applying for DBE or ACDBE certification
and whose ownership and control are
relied upon for the certification. These
personal net worth statements must be
accompanied by appropriate supporting

documentation (e.g., tax returns). The
form finalized in this rule would replace
use of an SBA form suggested in current
regulations.

As discussed above in the preamble,
we estimate that compiling information
for and filling out this form would take
approximately 2 hours, slightly longer
than that for the SBA form currently in
use. As explained in further detail in the
above preamble, the Department has
chosen not to finalize its proposal to
require a PNW form with each annual
affidavit of no change. Thus, the number
of respondents who must submit a PNW
form is the same as the number of
applications.

Frequency: Once during initial DBE
certification. For the DBE/ACDBE
programs, information regarding the
assets and liabilities of individual
owners is necessary for recipients of
grants from the Federal Transit
Administration, the Federal Aviation
Administration, and the Federal
Highway Administration, to make
responsible decisions concerning an
applicant’s economic disadvantage
under the rule. All persons who claim
to own and control a firm applying for
DBE or ACDBE certification and whose
ownership and control are relied upon
for the certification will complete the
form.

Estimated Average Burden per
Response: 2 hours.

Number of Respondents: 9,000—9,500
applicants each year.

Estimated Burden: 18,000-19,000
hours per year for applications.

3. Material With Annual Affidavits of
No Change

Each year, a certified firm must
submit an affidavit of no change.
Although the Department proposed that
DBE would need to submit various
additional documentation with the
affidavit (e.g., an updated PNW
statement and records of transfers)
today’s final rule only requires that the
owner and the firm’s (including
affiliates) most recent completed IRS tax
return, IRS Form 4506 (Request for Copy
or Transcript of Tax Return) be
submitted with the affidavit. Collection
and submission of these items during
the annual affidavit is estimated to take
approximately 1.5 hours.

Estimated Average Burden per
Response: 1.5 hours.

Respondents: The approximately
30,000 certified DBE firms.

Burden: Approximately 45,000 hours
per year.

4. Reporting Requirement for
Percentages of DBEs in Various
Categories

The final rule implements a statutory
requirement calling on UCPs to
annually report the percentages of white
women, minority men, and minority
women who control DBE firms. To carry
out this requirement, the 52 UCPs
would read their existing Directories,
noting which firms fell into each of
these three categories. The UCPs would
then calculate the percentages and email
their results to the Departmental Office
of Civil Rights. It would take each UCP
an estimated 3 hours to comb through
their Directories, and another three
minutes to calculate the percentages and
send an email to DBE@DOT.GOV.

Estimated Average Burden per
Response: 3 hours, 3 minutes.

Respondents: 52.

Burden: Approximately 158.5 hours.

5. Uniform Report of DBE
Commitments/Awards and Payments

As part of this rulemaking, the
Department is reinstating the
information collection entitled,
“Uniform Report of DBE Commitments/
Awards and Payments,” OMB Control
No. 2105-0510, consistent with the
changes proposed in this final rule. This
collection requires that DOT Form 4630
be submitted once or twice per year by
each recipient having an approved DBE
program. The report form is collected
from recipients by FHWA, FTA, and
FAA, and is used to enable DOT to
conduct program oversight of recipients’
DBE programs and to identify trends or
problem areas in the program. This
collection is necessary for the
Department to carry out its oversight
responsibilities of the DBE program,
since it allows the Department to obtain
information from the recipients about
the DBE participation they obtain in
their programs.

In this final rule, the Department
modified certain aspects of this
collection in response to issues raised
by stakeholders: (1) Creating separate
forms for routine DBE reporting and for
transit vehicle manufacturers (TVMs)
and mega projects; (2) amending and
clarifying the report’s instructions to
better explain how to fill out the forms;
and (3) changing the forms to better
capture the desired DBE data on a more
continuous basis, which should also
assist with recipients’ post-award
oversight responsibilities.

Frequency: Once or twice per year.

Estimated Average Burden per
Response: 5 hours per response.

Number of Respondents: 1,250. The
Department estimates that
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approximately 550 of these respondents
prepare two reports per year, while
approximately 700 prepare one report
per year.

Estimated Burden: 9,000 hours.

List of Subjects in 49 CFR Part 26

Administrative practice and
procedure, Airports, Civil Rights,
Government contracts, Grant-
programs—transportation; Mass
transportation, Minority Businesses,
Reporting and recordkeeping
requirements.

Issued this 19th day of September 2014, at
Washington, DC.
Anthony R. Foxx,
Secretary of Transportation.

For the reasons set forth in the
preamble, the Department of
Transportation amends 49 CFR part 26
as follows:

PART 26—PARTICIPATION BY
DISADVANTAGED BUSINESS
ENTERPRISES IN DEPARTMENT OF
TRANSPORTATION FINANCIAL
ASSISTANCE PROGRAMS

m 1. The authority citation for part 26
continues to read as follows:

Authority: 23 U.S.C. 304 and 324; 49
U.S.C. 20004, et seq., 49 U.S.C. 47107, 47113,
47123; Section 1101(b) and divisions A and
B of the Moving Ahead for Progress in the
21st Century Act (MAP-21), Pub. L. 112-141,
126 Stat. 405, and 23 U.S.C. 403.

m 2.In § 26.1, redesignate paragraphs (f)
and (g) as paragraphs (g) and (h), and
add new paragraph (f) to read as
follows:

§26.1 What are the objectives of this part?
* * * * *

(f) To promote the use of DBEs in all
types of federally-assisted contracts and
procurement activities conducted by

recipients.
* * * * *

m 3. In § 26.3, amend paragraphs (a)(1)
and (2) by adding a sentence to the end
of each to read as follows:

§26.3 To whom does this part apply?

(a) * % %

(1) * * * Titles I, III, and V of the
Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users (SAFETEA-LU), Pub. L. 109-59,
119 Stat. 1144; and Divisions A and B
of the Moving Ahead for Progress in the
21st Century Act (MAP-21), Pub. L.
112-141, 126 Stat. 405.

(2) * * * Titles I, III, and V of the
Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users (SAFETEA-LU), Pub. L. 109-59,
119 Stat. 1144; and Divisions A and B

of the Moving Ahead for Progress in the
21st Century Act (MAP-21), Pub. L.
112-141, 126 Stat. 405.

* * * * *

m 4. Amend § 26.5 by:
m a. Adding in alphabetical order
definitions for ““Assets”, “Business,
business concern or business
enterprise”, “Contingent Liability”, and
“Days’’;
m b. Removing the definition of “DOT/
SBA Memorandum of Understanding”;
m c. Revising the definition of
“immediate family member”’;
m d. Adding in alphabetical order
definition for “Liabilities”
m e. Revising the definitions of “primary
industry classification”, “principal
place of business”, and ““socially and
economically disadvantaged
individual”’; and
m f. Adding in alphabetical order
definitions for “Spouse” and “Transit
vehicle manufacturer (TVM)”.

The additions and revisions read as
follows:

§26.5 What do the terms used in this part
mean?
* * * * *

Assets mean all the property of a
person available for paying debts or for
distribution, including one’s respective
share of jointly held assets. This
includes, but is not limited to, cash on
hand and in banks, savings accounts,
IRA or other retirement accounts,
accounts receivable, life insurance,
stocks and bonds, real estate, and

personal property.
* * * * *

Business, business concern or
business enterprise means an entity
organized for profit with a place of
business located in the United States,
and which operates primarily within the
United States or which makes a
significant contribution to the United
States economy through payment of
taxes or use of American products,

materials, or labor.
* * * * *

Contingent Liability means a liability
that depends on the occurrence of a
future and uncertain event. This
includes, but is not limited to, guaranty
for debts owed by the applicant
concern, legal claims and judgments,

and provisions for federal income tax.
* * * * *

Days mean calendar days. In
computing any period of time described
in this part, the day from which the
period begins to run is not counted, and
when the last day of the period is a
Saturday, Sunday, or Federal holiday,
the period extends to the next day that
is not a Saturday, Sunday, or Federal

holiday. Similarly, in circumstances
where the recipient’s offices are closed
for all or part of the last day, the period
extends to the next day on which the
agency is open.

Immediate family member means
father, mother, husband, wife, son,
daughter, brother, sister, grandfather,
grandmother, father-in-law, mother-in-
law, sister-in-law, brother-in-law, and
domestic partner and civil unions

recognized under State law.
* * * * *

Liabilities mean financial or
pecuniary obligations. This includes,
but is not limited to, accounts payable,
notes payable to bank or others,
installment accounts, mortgages on real

estate, and unpaid taxes.
* * * * *

Primary industry classification means
the most current North American
Industry Classification System (NAICS)
designation which best describes the
primary business of a firm. The NAICS
is described in the North American
Industry Classification Manual—United
States, which is available on the Internet
at the U.S. Census Bureau Web site:

http://www.census.gov/eos/www/naics/.

Principal place of business means the
business location where the individuals
who manage the firm’s day-to-day
operations spend most working hours. If
the offices from which management is
directed and where the business records
are kept are in different locations, the
recipient will determine the principal

place of business.
* * * * *

Socially and economically
disadvantaged individual means any
individual who is a citizen (or lawfully
admitted permanent resident) of the
United States and who has been
subjected to racial or ethnic prejudice or
cultural bias within American society
because of his or her identity as a
members of groups and without regard
to his or her individual qualities. The
social disadvantage must stem from
circumstances beyond the individual’s
control.

(1) Any individual who a recipient
finds to be a socially and economically
disadvantaged individual on a case-by-
case basis. An individual must
demonstrate that he or she has held
himself or herself out, as a member of
a designated group if you require it.

(2) Any individual in the following
groups, members of which are
rebuttably presumed to be socially and
economically disadvantaged:
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(i) “Black Americans,” which
includes persons having origins in any
of the Black racial groups of Africa;

(ii) “Hispanic Americans,” which
includes persons of Mexican, Puerto
Rican, Cuban, Dominican, Central or
South American, or other Spanish or
Portuguese culture or origin, regardless
of race;

(iii) “Native Americans,” which
includes persons who are enrolled
members of a federally or State
recognized Indian tribe, Alaska Natives,
or Native Hawaiians;

(iv) “Asian-Pacific Americans,”
which includes persons whose origins
are from Japan, China, Taiwan, Korea,
Burma (Myanmar), Vietnam, Laos,
Cambodia (Kampuchea), Thailand,
Malaysia, Indonesia, the Philippines,
Brunei, Samoa, Guam, the U.S. Trust
Territories of the Pacific Islands
(Republic of Palau), Republic of the
Northern Marianas Islands, Samoa,
Macao, Fiji, Tonga, Kirbati, Tuvalu,
Nauru, Federated States of Micronesia,
or Hong Kong;

(v) “Subcontinent Asian Americans,”
which includes persons whose origins
are from India, Pakistan, Bangladesh,
Bhutan, the Maldives Islands, Nepal or
Sri Lanka;

(vi) Women;

(vii) Any additional groups whose
members are designated as socially and
economically disadvantaged by the
SBA, at such time as the SBA
designation becomes effective.

(3) Being born in a particular country
does not, standing alone, mean that a
person is necessarily a member of one
of the groups listed in this definition.

Spouse means a married person,
including a person in a domestic
partnership or a civil union recognized
under State law.

Transit vehicle manufacturer means
any manufacturer whose primary
business purpose is to manufacture
vehicles specifically built for public
mass transportation. Such vehicles
include, but are not limited to: Buses,
rail cars, trolleys, ferries, and vehicles
manufactured specifically for
paratransit purposes. Producers of
vehicles that receive post-production
alterations or retrofitting to be used for
public transportation purposes (e.g., so-
called cutaway vehicles, vans
customized for service to people with
disabilities) are also considered transit
vehicle manufacturers. Businesses that
manufacture, mass-produce, or
distribute vehicles solely for personal
use and for sale “off the lot” are not
considered transit vehicle
manufacturers.

* * * * *

m 5.In §26.11, add paragraphs (d) and
(e) to read as follows:

§26.11 What records do recipients keep
and report?
* * * * *

(d) You must maintain records
documenting a firm’s compliance with
the requirements of this part. Ata
minimum, you must keep a complete
application package for each certified
firm and all affidavits of no-change,
change notices, and on-site reviews.
These records must be retained in
accordance with applicable record
retention requirements for the
recipient’s financial assistance
agreement. Other certification or
compliance related records must be
retained for a minimum of three (3)
years unless otherwise provided by
applicable record retention
requirements for the recipient’s
financial assistance agreement,
whichever is longer.

(e) The State department of
transportation in each UCP established
pursuant to § 26.81 of this part must
report to the Department of
Transportation’s Office of Civil Rights,
by January 1, 2015, and each year
thereafter, the percentage and location
in the State of certified DBE firms in the
UCP Directory controlled by the
following:

(1) Women;

(2) Socially and economically
disadvantaged individuals (other than
women); and

(3) Individuals who are women and
are otherwise socially and economically
disadvantaged individuals.

m 6. Revise § 26.13, to read as follows:

§26.13 What assurances must recipients
and contractors make?

(a) Each financial assistance
agreement you sign with a DOT
operating administration (or a primary
recipient) must include the following
assurance: The recipient shall not
discriminate on the basis of race, color,
national origin, or sex in the award and
performance of any DOT-assisted
contract or in the administration of its
DBE program or the requirements 49
CFR part 26. The recipient shall take all
necessary and reasonable steps under 49
CFR part 26 to ensure
nondiscrimination in the award and
administration of DOT-assisted
contracts. The recipient’s DBE program,
as required by 49 CFR part 26 and as
approved by DOT, is incorporated by
reference in this agreement.
Implementation of this program is a
legal obligation and failure to carry out
its terms shall be treated as a violation
of this agreement. Upon notification to

the recipient of its failure to carry out
its approved program, the Department
may impose sanctions as provided for
under 49 CFR part 26 and may, in
appropriate cases, refer the matter for
enforcement under 18 U.S.C. 1001 and/
or the Program Fraud Civil Remedies
Act of 1986 (31 U.S.C. 3801 et seq.).

(b) Each contract you sign with a
contractor (and each subcontract the
prime contractor signs with a
subcontractor) must include the
following assurance: The contractor, sub
recipient or subcontractor shall not
discriminate on the basis of race, color,
national origin, or sex in the
performance of this contract. The
contractor shall carry out applicable
requirements of 49 CFR part 26 in the
award and administration of DOT-
assisted contracts. Failure by the
contractor to carry out these
requirements is a material breach of this
contract, which may result in the
termination of this contract or such
other remedy as the recipient deems
appropriate, which may include, but is
not limited to:

(1) Withholding monthly progress
payments;

(2) Assessing sanctions;

(3) Liquidated damages; and/or

(4) Disqualifying the contractor from
future bidding as non-responsible.

§26.21 [Amended]

m 7.In § 26.21, paragraph (a)(1) add the
word ‘“‘primary”’ before the word
“recipients”, and in paragraphs (a)(2)
and (3), remove the word “exceeding”
and add in its place the words ‘‘the
cumulative total value of which
exceeds”.

m 8.In § 26.45, revise paragraphs (c)(2),
(c)(5); (d) introductory text, (e)(3), (f)(4),
and (g) to read as follows:

§26.45. How do recipients set overall
goals?
* * * * *

(C) * k%

(2) Use a bidders list. Determine the
number of DBEs that have bid or quoted
(successful and unsuccessful) on your
DOT-assisted prime contracts or
subcontracts in the past three years.
Determine the number of all businesses
that have bid or quoted (successful and
unsuccessful) on prime or subcontracts
in the same time period. Divide the
number of DBE bidders and quoters by
the number of all businesses to derive
a base figure for the relative availability
of DBEs in your market. When using
this approach, you must establish a
mechanism (documented in your goal
submission) to directly capture data on
DBE and non-DBE prime and
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subcontractors that submitted bids or

quotes on your DOT-assisted contracts.
* * * * *

(5) Alternative methods. Except as
otherwise provided in this paragraph,
you may use other methods to
determine a base figure for your overall
goal. Any methodology you choose must
be based on demonstrable evidence of
local market conditions and be designed
to ultimately attain a goal that is
rationally related to the relative
availability of DBEs in your market. The
exclusive use of a list of prequalified
contractors or plan holders, or a bidders
list that does not comply with the
requirements of paragraph (c)(2) of this
section, is not an acceptable alternative
means of determining the availability of
DBEs.

(d) Step 2. Once you have calculated
a base figure, you must examine all of
the evidence available in your
jurisdiction to determine what
adjustment, if any, is needed to the base
figure to arrive at your overall goal. If
the evidence does not suggest an
adjustment is necessary, then no

adjustment shall be made.
* * * * *

(e) * k%

(3) In appropriate cases, the FHWA,
FTA or FAA Administrator may permit
or require you to express your overall
goal as a percentage of funds for a
particular grant or project or group of
grants and/or projects, including entire
projects. Like other overall goals, a
project goal may be adjusted to reflect
changed circumstances, with the
concurrence of the appropriate
operating administration.

(i) A project goal is an overall goal,
and must meet all the substantive and
procedural requirements of this section
pertaining to overall goals.

(ii) A project goal covers the entire
length of the project to which it applies.

(iii) The project goal should include a
projection of the DBE participation
anticipated to be obtained during each
fiscal year covered by the project goal.

(iv) The funds for the project to which
the project goal pertains are separated
from the base from which your regular
overall goal, applicable to contracts not
part of the project covered by a project
goal, is calculated.

(f) * % %

(4) You are not required to obtain
prior operating administration
concurrence with your overall goal.
However, if the operating
administration’s review suggests that
your overall goal has not been correctly
calculated or that your method for
calculating goals is inadequate, the
operating administration may, after

consulting with you, adjust your overall
goal or require that you do so. The
adjusted overall goal is binding on you.
In evaluating the adequacy or soundness
of the methodology used to derive the
overall goal, the operating
administration will be guided by goal
setting principles and best practices
identified by the Department in
guidance issued pursuant to § 26.9.

* * * * *

(g)(1) In establishing an overall goal,
you must provide for consultation and
publication. This includes:

(i) Consultation with minority,
women’s and general contractor groups,
community organizations, and other
officials or organizations which could
be expected to have information
concerning the availability of
disadvantaged and non-disadvantaged
businesses, the effects of discrimination
on opportunities for DBEs, and your
efforts to establish a level playing field
for the participation of DBEs. The
consultation must include a scheduled,
direct, interactive exchange (e.g., a face-
to-face meeting, video conference,
teleconference) with as many interested
stakeholders as possible focused on
obtaining information relevant to the
goal setting process, and it must occur
before you are required to submit your
methodology to the operating
administration for review pursuant to
paragraph (f) of this section. You must
document in your goal submission the
consultation process you engaged in.
Notwithstanding paragraph (f)(4) of this
section, you may not implement your
proposed goal until you have complied
with this requirement.

(ii) A published notice announcing
your proposed overall goal before
submission to the operating
administration on August 1st. The
notice must be posted on your official
Internet Web site and may be posted in
any other sources (e.g., minority-focused
media, trade association publications). If
the proposed goal changes following
review by the operating administration,
the revised goal must be posted on your
official Internet Web site.

(2) At your discretion, you may
inform the public that the proposed
overall goal and its rationale are
available for inspection during normal
business hours at your principal office
and for a 30-day comment period.
Notice of the comment period must
include addresses to which comments
may be sent. The public comment
period will not extend the August 1st
deadline set in paragraph (f) of this
section.

* * * * *

m 9. Revise § 26.49 to read as follows:

§26.49 How are overall goals established
for transit vehicle manufacturers?

(a) If you are an FTA recipient, you
must require in your DBE program that
each transit vehicle manufacturer, as a
condition of being authorized to bid or
propose on FTA-assisted transit vehicle
procurements, certify that it has
complied with the requirements of this
section. You do not include FTA
assistance used in transit vehicle
procurements in the base amount from
which your overall goal is calculated.

(1) Only those transit vehicle
manufacturers listed on FTA’s certified
list of Transit Vehicle Manufacturers, or
that have submitted a goal methodology
to FTA that has been approved or has
not been disapproved, at the time of
solicitation are eligible to bid.

(2) A TVM’s failure to implement the
DBE Program in the manner as
prescribed in this section and
throughout 49 CFR part 26 will be
deemed as non-compliance, which will
result in removal from FTA’s certified
TVMs list, resulting in that
manufacturer becoming ineligible to
bid.

(3) FTA recipient’s failure to comply
with the requirements set forth in
paragraph (a) of this section may result
in formal enforcement action or
appropriate sanction as determined by
FTA (e.g., FTA declining to participate
in the vehicle procurement).

(4) FTA recipients are required to
submit within 30 days of making an
award, the name of the successful
bidder, and the total dollar value of the
contract in the manner prescribed in the
grant agreement.

(b) If you are a transit vehicle
manufacturer, you must establish and
submit for FTA’s approval an annual
overall percentage goal.

(1) In setting your overall goal, you
should be guided, to the extent
applicable, by the principles underlying
§ 26.45. The base from which you
calculate this goal is the amount of FTA
financial assistance included in transit
vehicle contracts you will bid on during
the fiscal year in question, less the
portion(s) attributable to the
manufacturing process performed
entirely by the transit vehicle
manufacturer’s own forces.

(i) You must consider and include in
your base figure all domestic contracting
opportunities made available to non-
DBE firms; and

(ii) You must exclude from this base
figure funds attributable to work
performed outside the United States and
its territories, possessions, and
commonwealths.

(iii) In establishing an overall goal, the
transit vehicle manufacturer must
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provide for public participation. This
includes consultation with interested
parties consistent with § 26.45(g).

(2) The requirements of this part with
respect to submission and approval of
overall goals apply to you as they do to
recipients.

(c) Transit vehicle manufacturers
awarded must comply with the
reporting requirements of § 26.11 of this
part including the requirement to
submit the Uniform Report of Awards or
Commitments and Payments, in order to
remain eligible to bid on FTA assisted
transit vehicle procurements.

(d) Transit vehicle manufacturers
must implement all other applicable
requirements of this part, except those
relating to UCPs and DBE certification
procedures.

(e) If you are an FHWA or FAA
recipient, you may, with FHWA or FAA
approval, use the procedures of this
section with respect to procurements of
vehicles or specialized equipment. If
you choose to do so, then the
manufacturers of this equipment must
meet the same requirements (including
goal approval by FHWA or FAA) as
transit vehicle manufacturers must meet
in FTA-assisted procurements.

(f) As a recipient you may, with FTA
approval, establish project-specific goals
for DBE participation in the
procurement of transit vehicles in lieu
of complying through the procedures of
this section.

m 10.In § 26.51, revise paragraph (a) to
read as follows:

§26.51 What means do recipients use to
meet overall goals?

(a) You must meet the maximum
feasible portion of your overall goal by
using race-neutral means of facilitating
race-neutral DBE participation. Race-
neutral DBE participation includes any
time a DBE wins a prime contract
through customary competitive
procurement procedures or is awarded a
subcontract on a prime contract that

does not carry a DBE contract goal.
* * * * *

m 11.In § 26.53, revise paragraph (b),
redesignate paragraph (f)(1) as (f)(1)(i)
and add paragraph (f)(1)(ii), revise
paragraphs (g) and (h), and add
paragraph (j) to read as follows:

§26.53 What are the good faith efforts
procedures recipients follow in situations
where there are contract goals?

* * * * *

(b) In your solicitations for DOT-
assisted contracts for which a contract
goal has been established, you must
require the following:

(1) Award of the contract will be
conditioned on meeting the
requirements of this section;

(2) All bidders or offerors will be
required to submit the following
information to the recipient, at the time
provided in paragraph (b)(3) of this
section:

(i) The names and addresses of DBE
firms that will participate in the
contract;

(ii) A description of the work that
each DBE will perform. To count toward
meeting a goal, each DBE firm must be
certified in a NAICS code applicable to
the kind of work the firm would
perform on the contract;

(ii1) The dollar amount of the
participation of each DBE firm
participating;

(iv) Written documentation of the
bidder/offeror’s commitment to use a
DBE subcontractor whose participation
it submits to meet a contract goal; and

(v) Written confirmation from each
listed DBE firm that it is participating in
the contract in the kind and amount of
work provided in the prime contractor’s
commitment.

(vi) If the contract goal is not met,
evidence of good faith efforts (see
Appendix A of this part). The
documentation of good faith efforts
must include copies of each DBE and
non-DBE subcontractor quote submitted
to the bidder when a non-DBE
subcontractor was selected over a DBE
for work on the contract; and

(3)(i) At your discretion, the bidder/
offeror must present the information
required by paragraph (b)(2) of this
section—

(A) Under sealed bid procedures, as a
matter of responsiveness, or with initial
proposals, under contract negotiation
procedures; or

(B) No later than 7 days after bid
opening as a matter of responsibility.
The 7 days shall be reduced to 5 days
beginning January 1, 2017.

(ii) Provided that, in a negotiated
procurement, including a design-build
procurement, the bidder/offeror may
make a contractually binding
commitment to meet the goal at the time
of bid submission or the presentation of
initial proposals but provide the
information required by paragraph (b)(2)
of this section before the final selection

for the contract is made by the recipient.
* * * * *

M) * = =

(ii) You must include in each prime
contract a provision stating:

(A) That the contractor shall utilize
the specific DBEs listed to perform the
work and supply the materials for
which each is listed unless the

contractor obtains your written consent
as provided in this paragraph (f); and

(B) That, unless your consent is
provided under this paragraph (f), the
contractor shall not be entitled to any
payment for work or material unless it
is performed or supplied by the listed
DBE.

* * * * *

(g) When a DBE subcontractor is
terminated as provided in paragraph (f)
of this section, or fails to complete its
work on the contract for any reason, you
must require the prime contractor to
make good faith efforts to find another
DBE subcontractor to substitute for the
original DBE. These good faith efforts
shall be directed at finding another DBE
to perform at least the same amount of
work under the contract as the DBE that
was terminated, to the extent needed to
meet the contract goal you established
for the procurement. The good faith
efforts shall be documented by the
contractor. If the recipient requests
documentation under this provision, the
contractor shall submit the
documentation within 7 days, which
may be extended for an additional 7
days if necessary at the request of the
contractor, and the recipient shall
provide a written determination to the
contractor stating whether or not good
faith efforts have been demonstrated.

(h) You must include in each prime
contract the contract clause required by
§ 26.13(b) stating that failure by the
contractor to carry out the requirements
of this part is a material breach of the
contract and may result in the
termination of the contract or such other
remedies set forth in that section you
deem appropriate if the prime
contractor fails to comply with the
requirements of this section.

* * * * *

(j) You must require the contractor
awarded the contract to make available
upon request a copy of all DBE
subcontracts. The subcontractor shall
ensure that all subcontracts or an
agreement with DBEs to supply labor or
materials require that the subcontract
and all lower tier subcontractors be
performed in accordance with this part’s
provisions.

m 12.In § 26.55, revise paragraph (d)(5),
redesignate paragraph (d)(6) as (d)(7),
and add new paragraph (d)(6) and
paragraph (e)(4) to read as follows:

§26.55 How is DBE participation counted
toward goals?
* * * * *

(d) EE

(5) The DBE may also lease trucks
from a non-DBE firm, including from an
owner-operator. The DBE that leases
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trucks equipped with drivers from a
non-DBE is entitled to credit for the
total value of transportation services
provided by non-DBE leased trucks
equipped with drivers not to exceed the
value of transportation services on the
contract provided by DBE-owned trucks
or leased trucks with DBE employee
drivers. Additional participation by
non-DBE owned trucks equipped with
drivers receives credit only for the fee
or commission it receives as a result of
the lease arrangement. If a recipient
chooses this approach, it must obtain
written consent from the appropriate
DOT operating administration.

Example to paragraph (d)(5): DBE Firm X
uses two of its own trucks on a contract. It
leases two trucks from DBE Firm Y and six
trucks equipped with drivers from non-DBE
Firm Z. DBE credit would be awarded for the
total value of transportation services
provided by Firm X and Firm Y, and may
also be awarded for the total value of
transportation services provided by four of
the six trucks provided by Firm Z. In all, full
credit would be allowed for the participation
of eight trucks. DBE credit could be awarded
only for the fees or commissions pertaining
to the remaining trucks Firm X receives as a
result of the lease with Firm Z.

(6) The DBE may lease trucks without
drivers from a non-DBE truck leasing
company. If the DBE leases trucks from
a non-DBE truck leasing company and
uses its own employees as drivers, it is
entitled to credit for the total value of
these hauling services.

Example to paragraph (d)(6): DBE Firm X
uses two of its own trucks on a contract. It
leases two additional trucks from non-DBE
Firm Z. Firm X uses its own employees to
drive the trucks leased from Firm Z. DBE
credit would be awarded for the total value
of the transportation services provided by all
four trucks.

* * * * *

(e) * x %

(4) You must determine the amount of
credit awarded to a firm for the
provisions of materials and supplies
(e.g., whether a firm is acting as a
regular dealer or a transaction expediter)

on a contract-by-contract basis.
* * * * *

m 13.In § 26.65, revise paragraph (a),
and in paragraph (b), remove “in excess
of $22.41 million” and add in its place
“in excess of $23.98 million”.

The revision reads as follows:

§26.65 What rules govern business size
determinations?

(a) To be an eligible DBE, a firm
(including its affiliates) must be an
existing small business, as defined by
Small Business Administration (SBA)
standards. As a recipient, you must
apply current SBA business size

standard(s) found in 13 CFR part 121
appropriate to the type(s) of work the
firm seeks to perform in DOT-assisted
contracts, including the primary
industry classification of the applicant.
* * * * *

m 14. Revise § 26.67 to read as follows:

§26.67 What rules determine social and
economic disadvantage?

(a) Presumption of disadvantage. (1)
You must rebuttably presume that
citizens of the United States (or lawfully
admitted permanent residents) who are
women, Black Americans, Hispanic
Americans, Native Americans, Asian-
Pacific Americans, Subcontinent Asian
Americans, or other minorities found to
be disadvantaged by the SBA, are
socially and economically
disadvantaged individuals. You must
require applicants to submit a signed,
notarized certification that each
presumptively disadvantaged owner is,
in fact, socially and economically
disadvantaged.

(2)(i) You must require each
individual owner of a firm applying to
participate as a DBE, whose ownership
and control are relied upon for DBE
certification, to certify that he or she has
a personal net worth that does not
exceed $1.32 million.

(ii) You must require each individual
who makes this certification to support
it with a signed, notarized statement of
personal net worth, with appropriate
supporting documentation. To meet this
requirement, you must use the DOT
personal net worth form provided in
appendix G to this part without change
or revision. Where necessary to
accurately determine an individual’s
personal net worth, you may, on a case-
by-case basis, require additional
financial information from the owner of
an applicant firm (e.g., information
concerning the assets of the owner’s
spouse, where needed to clarify whether
assets have been transferred to the
spouse or when the owner’s spouse is
involved in the operation of the
company). Requests for additional
information shall not be unduly
burdensome or intrusive.

(iii) In determining an individual’s
net worth, you must observe the
following requirements:

(A) Exclude an individual’s
ownership interest in the applicant firm;

(B) Exclude the individual’s equity in
his or her primary residence (except any
portion of such equity that is
attributable to excessive withdrawals
from the applicant firm). The equity is
the market value of the residence less
any mortgages and home equity loan
balances. Recipients must ensure that
home equity loan balances are included

in the equity calculation and not as a
separate liability on the individual’s
personal net worth form. Exclusions for
net worth purposes are not exclusions
for asset valuation or access to capital
and credit purposes.

(C) Do not use a contingent liability to
reduce an individual’s net worth.

(D) With respect to assets held in
vested pension plans, Individual
Retirement Accounts, 401(k) accounts,
or other retirement savings or
investment programs in which the
assets cannot be distributed to the
individual at the present time without
significant adverse tax or interest
consequences, include only the present
value of such assets, less the tax and
interest penalties that would accrue if
the asset were distributed at the present
time.

(iv) Notwithstanding any provision of
Federal or State law, you must not
release an individual’s personal net
worth statement nor any documents
pertaining to it to any third party
without the written consent of the
submitter. Provided, that you must
transmit this information to DOT in any
certification appeal proceeding under
§ 26.89 of this part or to any other State
to which the individual’s firm has
applied for certification under § 26.85 of
this part.

(b) Rebuttal of presumption of
disadvantage. (1) An individual’s
presumption of economic disadvantage
may be rebutted in two ways.

(i) If the statement of personal net
worth and supporting documentation
that an individual submits under
paragraph (a)(2) of this section shows
that the individual’s personal net worth
exceeds $1.32 million, the individual’s
presumption of economic disadvantage
is rebutted. You are not required to have
a proceeding under paragraph (b)(2) of
this section in order to rebut the
presumption of economic disadvantage
in this case.

Example to paragraph (b)(1)(i): An
individual with very high assets and
significant liabilities may, in accounting
terms, have a PNW of less than $1.32 million.
However, the person’s assets collectively
(e.g., high income level, a very expensive
house, a yacht, extensive real or personal
property holdings) may lead a reasonable
person to conclude that he or she is not
economically disadvantaged. The recipient
may rebut the individual’s presumption of
economic disadvantage under these
circumstances, as provided in this section,
even though the individual’s PNW is less
than $1.32 million.

(i1)(A) If the statement of personal net
worth and supporting documentation
that an individual submits under
paragraph (a)(2) of this section
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demonstrates that the individual is able
to accumulate substantial wealth, the
individual’s presumption of economic
disadvantage is rebutted. In making this
determination, as a certifying agency,
you may consider factors that include,
but are not limited to, the following:

(1) Whether the average adjusted gross
income of the owner over the most
recent three year period exceeds
$350,000;

(2) Whether the income was unusual
and not likely to occur in the future;

(3) Whether the earnings were offset
by losses;

(4) Whether the income was
reinvested in the firm or used to pay
taxes arising in the normal course of
operations by the firm;

(5) Other evidence that income is not
indicative of lack of economic
disadvantage; and

(6) Whether the total fair market value
of the owner’s assets exceed $6 million.

(B) You must have a proceeding under
paragraph (b)(2) of this section in order
to rebut the presumption of economic
disadvantage in this case.

(2) If you have a reasonable basis to
believe that an individual who is a
member of one of the designated groups
is not, in fact, socially and/or
economically disadvantaged you may, at
any time, start a proceeding to
determine whether the presumption
should be regarded as rebutted with
respect to that individual. Your
proceeding must follow the procedures
of §26.87.

(3) In such a proceeding, you have the
burden of demonstrating, by a
preponderance of the evidence, that the
individual is not socially and
economically disadvantaged. You may
require the individual to produce
information relevant to the
determination of his or her
disadvantage.

(4) When an individual’s presumption
of social and/or economic disadvantage
has been rebutted, his or her ownership
and control of the firm in question
cannot be used for purposes of DBE
eligibility under this subpart unless and
until he or she makes an individual
showing of social and/or economic
disadvantage. If the basis for rebutting
the presumption is a determination that
the individual’s personal net worth
exceeds $1.32 million, the individual is
no longer eligible for participation in
the program and cannot regain
eligibility by making an individual
showing of disadvantage, so long as his
or her PNW remains above that amount.

(c) Transfers within two years. (1)
Except as set forth in paragraph (c)(2) of
this section, recipients must attribute to
an individual claiming disadvantaged

status any assets which that individual
has transferred to an immediate family
member, to a trust a beneficiary of
which is an immediate family member,
or to the applicant firm for less than fair
market value, within two years prior to
a concern’s application for participation
in the DBE program or within two years
of recipient’s review of the firm’s annual
affidavit, unless the individual claiming
disadvantaged status can demonstrate
that the transfer is to or on behalf of an
immediate family member for that
individual’s education, medical
expenses, or some other form of
essential support.

(2) Recipients must not attribute to an
individual claiming disadvantaged
status any assets transferred by that
individual to an immediate family
member that are consistent with the
customary recognition of special
occasions, such as birthdays,
graduations, anniversaries, and
retirements.

(d) Individual determinations of
social and economic disadvantage.
Firms owned and controlled by
individuals who are not presumed to be
socially and economically
disadvantaged (including individuals
whose presumed disadvantage has been
rebutted) may apply for DBE
certification. You must make a case-by-
case determination of whether each
individual whose ownership and
control are relied upon for DBE
certification is socially and
economically disadvantaged. In such a
proceeding, the applicant firm has the
burden of demonstrating to you, by a
preponderance of the evidence, that the
individuals who own and control it are
socially and economically
disadvantaged. An individual whose
personal net worth exceeds $1.32
million shall not be deemed to be
economically disadvantaged. In making
these determinations, use the guidance
found in Appendix E of this part. You
must require that applicants provide
sufficient information to permit
determinations under the guidance of
appendix E of this part.

m 15. In § 26.69, revise paragraphs (a)
and (c) to read as follows:

§26.69 What rules govern determinations
of ownership?

(a) In determining whether the
socially and economically
disadvantaged participants in a firm
own the firm, you must consider all the
facts in the record viewed as a whole,
including the origin of all assets and
how and when they were used in
obtaining the firm. All transactions for
the establishment and ownership (or

transfer of ownership) must be in the
normal course of business, reflecting
commercial and arms-length practices.
* * * * *

(c)(1) The firm’s ownership by
socially and economically
disadvantaged individuals, including
their contribution of capital or expertise
to acquire their ownership interests,
must be real, substantial, and
continuing, going beyond pro forma
ownership of the firm as reflected in
ownership documents. Proof of
contribution of capital should be
submitted at the time of the application.
When the contribution of capital is
through a loan, there must be
documentation of the value of assets
used as collateral for the loan.

(2) Insufficient contributions include
a promise to contribute capital, an
unsecured note payable to the firm or an
owner who is not a disadvantaged
individual, mere participation in a
firm’s activities as an employee, or
capitalization not commensurate with
the value for the firm.

(3) The disadvantaged owners must
enjoy the customary incidents of
ownership, and share in the risks and be
entitled to the profits and loss
commensurate with their ownership
interests, as demonstrated by the
substance, not merely the form, of
arrangements. Any terms or practices
that give a non-disadvantaged
individual or firm a priority or superior
right to a firm’s profits, compared to the
disadvantaged owner(s), are grounds for
denial.

(4) Debt instruments from financial
institutions or other organizations that
lend funds in the normal course of their
business do not render a firm ineligible,
even if the debtor’s ownership interest
is security for the loan.

Examples to paragraph (c): (i) An
individual pays $100 to acquire a majority
interest in a firm worth $1 million. The
individual’s contribution to capital would
not be viewed as substantial.

(ii) A 51% disadvantaged owner and a non-
disadvantaged 49% owner contribute $100
and $10,000, respectively, to acquire a firm
grossing $1 million. This may be indicative
of a pro forma arrangement that does not
meet the requirements of (c)(1).

(iii) The disadvantaged owner of a DBE
applicant firm spends $250 to file articles of
incorporation and obtains a $100,000 loan,
but makes only nominal or sporadic
payments to repay the loan. This type of
contribution is not of a continuing nature.

* * * * *

m 16.In § 26.71, revise paragraphs (e)
and (1) to read as follows:

§26.71 What rules govern determinations
concerning control?
* * * * *



59598

Federal Register/Vol. 79, No. 191/ Thursday, October 2, 2014/Rules and Regulations

(e) Individuals who are not socially
and economically disadvantaged or
immediate family members may be
involved in a DBE firm as owners,
managers, employees, stockholders,
officers, and/or directors. Such
individuals must not, however possess
or exercise the power to control the
firm, or be disproportionately

responsible for the operation of the firm.

* * * * *

(1) Where a firm was formerly owned
and/or controlled by a non-
disadvantaged individual (whether or
not an immediate family member),
ownership and/or control were
transferred to a socially and
economically disadvantaged individual,
and the nondisadvantaged individual
remains involved with the firm in any
capacity, there is a rebuttable
presumption of control by the non-
disadvantaged individual unless the
disadvantaged individual now owning
the firm demonstrates to you, by clear
and convincing evidence, that:

(1) The transfer of ownership and/or
control to the disadvantaged individual
was made for reasons other than
obtaining certification as a DBE; and

(2) The disadvantaged individual
actually controls the management,
policy, and operations of the firm,
notwithstanding the continuing
participation of a nondisadvantaged
individual who formerly owned and/or
controlled the firm.

§26.73 [Amended]

m 17.In § 26.73, in paragraph (g),
remove the words ‘“unless the recipient
requires all firms that participate in its
contracts and subcontracts to be
prequalified” and in paragraph (h),
remove “26.35” and add in its place
“26.65".

m 18.In § 26.83, revise paragraphs (c),
(h), and (j), to read as follows:

§26.83 What procedures do recipients
follow in making certification decisions?
* * * * *

(c)(1) You must take all the following
steps in determining whether a DBE
firm meets the standards of subpart D of
this part:

(i) Perform an on-site visit to the
firm’s principal place of business. You
must interview the principal officers
and review their résumés and/or work
histories. You may interview key
personnel of the firm if necessary. You
must also perform an on-site visit to job
sites if there are such sites on which the
firm is working at the time of the
eligibility investigation in your
jurisdiction or local area. You may rely

upon the site visit report of any other
recipient with respect to a firm applying
for certification;

(ii) Analyze documentation related to
the legal structure, ownership, and
control of the applicant firm. This
includes, but is not limited to, Articles
of Incorporation/Organization; corporate
by-laws or operating agreements;
organizational, annual and board/
member meeting records; stock ledgers
and certificates; and State-issued
Certificates of Good Standing

(iii) Analyze the bonding and
financial capacity of the firm; lease and
loan agreements; bank account signature
cards;

(iv) Determine the work history of the
firm, including contracts it has received,
work it has completed; and payroll
records;

(v) Obtain a statement from the firm
of the type of work it prefers to perform
as part of the DBE program and its
preferred locations for performing the
work, if any.

(vi) Obtain or compile a list of the
equipment owned by or available to the
firm and the licenses the firm and its
key personnel possess to perform the
work it seeks to do as part of the DBE
program;

(vii) Obtain complete Federal income
tax returns (or requests for extensions)
filed by the firm, its affiliates, and the
socially and economically
disadvantaged owners for the last 3
years. A complete return includes all
forms, schedules, and statements filed
with the Internal Revenue Service.

(viii) Require potential DBEs to
complete and submit an appropriate
application form, except as otherwise
provided in § 26.85 of this part.

(2) You must use the application form
provided in Appendix F to this part
without change or revision. However,
you may provide in your DBE program,
with the written approval of the
concerned operating administration, for
supplementing the form by requesting
specified additional information not
inconsistent with this part.

(3) You must make sure that the
applicant attests to the accuracy and
truthfulness of the information on the
application form. This shall be done
either in the form of an affidavit sworn
to by the applicant before a person who
is authorized by State law to administer
oaths or in the form of an unsworn
declaration executed under penalty of
perjury of the laws of the United States.

(4) You must review all information
on the form prior to making a decision
about the eligibility of the firm. You
may request clarification of information

contained in the application at any time

in the application process.
* * * * *

(h)(1) Once you have certified a DBE,
it shall remain certified until and unless
you have removed its certification, in
whole or in part, through the procedures
of § 26.87 of this part, except as
provided in § 26.67(b)(1) of this part.

(2) You may not require DBEs to
reapply for certification or undergo a
recertification process. However, you
may conduct a certification review of a
certified DBE firm, including a new on-
site review, if appropriate in light of
changed circumstances (e.g., of the kind
requiring notice under paragraph (i) of
this section or relating to suspension of
certification under § 26.88), a complaint,
or other information concerning the
firm’s eligibility. If information comes to
your attention that leads you to question
the firm’s eligibility, you may conduct
an on-site review on an unannounced

basis, at the firm’s offices and job sites.
* * * * *

(j) If you are a DBE, you must provide
to the recipient, every year on the
anniversary of the date of your
certification, an affidavit sworn to by
the firm’s owners before a person who
is authorized by State law to administer
oaths or an unsworn declaration
executed under penalty of perjury of the
laws of the United States. This affidavit
must affirm that there have been no
changes in the firm’s circumstances
affecting its ability to meet size,
disadvantaged status, ownership, or
control requirements of this part or any
material changes in the information
provided in its application form, except
for changes about which you have
notified the recipient under paragraph
(i) of this section. The affidavit shall
specifically affirm that your firm
continues to meet SBA business size
criteria and the overall gross receipts
cap of this part, documenting this
affirmation with supporting
documentation of your firm’s size and
gross receipts (e.g., submission of
Federal tax returns). If you fail to
provide this affidavit in a timely
manner, you will be deemed to have
failed to cooperate under § 26.109(c).

*

* * * *

m 19.In § 26.86, remove and reserve
paragraph (b) and add a sentence to the
end of paragraph (c) to read as follows:

§26.86 What rules govern recipients’
denials of initial requests for certification?
* * * * *

(c)* * * An applicant’s appeal of
your decision to the Department
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pursuant to § 26.89 does not extend this
period.
* * * * *

m 20.In § 26.87, revise paragraphs (f)
and (g) to read as follows:

§26.87 What procedures does a recipient
use to remove a DBE’s eligibility?
* * * * *

(f) Grounds for decision. You may
base a decision to remove a firm’s
eligibility only on one or more of the
following grounds:

(1) Changes in the firm’s
circumstances since the certification of
the firm by the recipient that render the
firm unable to meet the eligibility
standards of this part;

(2) Information or evidence not
available to you at the time the firm was
certified;

(3) Information relevant to eligibility
that has been concealed or
misrepresented by the firm;

(4) A change in the certification
standards or requirements of the
Department since you certified the firm;

(5) Your decision to certify the firm
was clearly erroneous;

(6) The firm has failed to cooperate
with you (see § 26.109(c));

(7) The firm has exhibited a pattern of
conduct indicating its involvement in
attempts to subvert the intent or
requirements of the DBE program (see
§26.73(a)(2)); or

(8) The firm has been suspended or
debarred for conduct related to the DBE
program. The notice required by
paragraph (g) of this section must
include a copy of the suspension or
debarment action. A decision to remove
a firm for this reason shall not be subject
to the hearing procedures in paragraph
(d) of this section.

(g) Notice of decision. Following your
decision, you must provide the firm
written notice of the decision and the
reasons for it, including specific
references to the evidence in the record
that supports each reason for the
decision. The notice must inform the
firm of the consequences of your
decision and of the availability of an
appeal to the Department of
Transportation under § 26.89. You must
send copies of the notice to the
complainant in an ineligibility
complaint or the concerned operating
administration that had directed you to
initiate the proceeding. Provided that,
when sending such a notice to a
complainant other than a DOT operating
administration, you must not include
information reasonably construed as
confidential business information
without the written consent of the firm
that submitted the information.

* * * * *

m 21. Add § 26.88 to read as follows:

§26.88 Summary suspension of
certification.

(a) A recipient shall immediately
suspend a DBE’s certification without
adhering to the requirements in
§26.87(d) of this part when an
individual owner whose ownership and
control of the firm are necessary to the
firm’s certification dies or is
incarcerated.

(b)(1) A recipient may immediately
suspend a DBE’s certification without
adhering to the requirements in
§26.87(d) when there is adequate
evidence to believe that there has been
a material change in circumstances that
may affect the eligibility of the DBE firm
to remain certified, or when the DBE
fails to notify the recipient or UCP in
writing of any material change in
circumstances as required by § 26.83(i)
of this part or fails to timely file an
affidavit of no change under § 26.83(j).

(2) In determining the adequacy of the
evidence to issue a suspension under
paragraph (b)(1) of this section, the
recipient shall consider all relevant
factors, including how much
information is available, the credibility
of the information and allegations given
the circumstances, whether or not
important allegations are corroborated,
and what inferences can reasonably be
drawn as a result.

(c) The concerned operating
administration may direct the recipient
to take action pursuant to paragraph (a)
or (b) this section if it determines that
information available to it is sufficient
to warrant immediate suspension.

(d) When a firm is suspended
pursuant to paragraph (a) or (b) of this
section, the recipient shall immediately
notify the DBE of the suspension by
certified mail, return receipt requested,
to the last known address of the
owner(s) of the DBE.

(e) Suspension is a temporary status
of ineligibility pending an expedited
show cause hearing/proceeding under
§ 26.87 of this part to determine whether
the DBE is eligible to participate in the
program and consequently should be
removed. The suspension takes effect
when the DBE receives, or is deemed to
have received, the Notice of Suspension.

(f) While suspended, the DBE may not
be considered to meet a contract goal on
a new contract, and any work it does on
a contract received during the
suspension shall not be counted toward
a recipient’s overall goal. The DBE may
continue to perform under an existing
contract executed before the DBE
received a Notice of Suspension and
may be counted toward the contract goal
during the period of suspension as long

as the DBE is performing a
commercially useful function under the
existing contract.

(g) Following receipt of the Notice of
Suspension, if the DBE believes it is no
longer eligible, it may voluntarily
withdraw from the program, in which
case no further action is required. If the
DBE believes that its eligibility should
be reinstated, it must provide to the
recipient information demonstrating
that the firm is eligible notwithstanding
its changed circumstances. Within 30
days of receiving this information, the
recipient must either lift the suspension
and reinstate the firm’s certification or
commence a decertification action
under § 26.87 of this part. If the
recipient commences a decertification
proceeding, the suspension remains in
effect during the proceeding.

(h) The decision to immediately
suspend a DBE under paragraph (a) or
(b) of this section is not appealable to
the US Department of Transportation.
The failure of a recipient to either lift
the suspension and reinstate the firm or
commence a decertification proceeding,
as required by paragraph (g) of this
section, is appealable to the U.S.
Department of Transportation under
§ 26.89 of this part, as a constructive
decertification.

m 22.In § 26.89, revise paragraphs (a)(1)
and (3), (c), and (e) to read as follows:

§26.89 What is the process for
certification appeals to the Department of
Transportation?

(a)(1) If you are a firm that is denied
certification or whose eligibility is
removed by a recipient, including SBA-
certified firms, you may make an
administrative appeal to the

Department.
* * * * *

(3) Send appeals to the following
address: U.S. Department of
Transportation, Departmental Office of
Civil Rights, 1200 New Jersey Avenue
SE., Washington, DC 20590—0001.

* * * * *

(c) If you want to file an appeal, you
must send a letter to the Department
within 90 days of the date of the
recipient’s final decision, including
information and setting forth a full and
specific statement as to why the
decision is erroneous, what significant
fact that the recipient failed to consider,
or what provisions of this Part the
recipient did not properly apply. The
Department may accept an appeal filed
later than 90 days after the date of the
decision if the Department determines
that there was good cause for the late
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filing of the appeal or in the interest of

justice.
* * * * *

(e) The Department makes its decision
based solely on the entire administrative
record as supplemented by the appeal.
The Department does not make a de
novo review of the matter and does not
conduct a hearing. The Department may
also supplement the administrative
record by adding relevant information
made available by the DOT Office of
Inspector General; Federal, State, or
local law enforcement authorities;
officials of a DOT operating
administration or other appropriate
DOT office; a recipient; or a firm or
other private party.

* * * * *

m 23. Revise appendix A to part 26 to
read as follows:

Appendix A to Part 26—Guidance
Concerning Good Faith Efforts

I. When, as a recipient, you establish a
contract goal on a DOT-assisted contract for
procuring construction, equipment, services,
or any other purpose, a bidder must, in order
to be responsible and/or responsive, make
sufficient good faith efforts to meet the goal.
The bidder can meet this requirement in
either of two ways. First, the bidder can meet
the goal, documenting commitments for
participation by DBE firms sufficient for this
purpose. Second, even if it doesn’t meet the
goal, the bidder can document adequate good
faith efforts. This means that the bidder must
show that it took all necessary and
reasonable steps to achieve a DBE goal or
other requirement of this part which, by their
scope, intensity, and appropriateness to the
objective, could reasonably be expected to
obtain sufficient DBE participation, even if
they were not fully successful.

II. In any situation in which you have
established a contract goal, Part 26 requires
you to use the good faith efforts mechanism
of this part. As a recipient, you have the
responsibility to make a fair and reasonable
judgment whether a bidder that did not meet
the goal made adequate good faith efforts. It
is important for you to consider the quality,
quantity, and intensity of the different kinds
of efforts that the bidder has made, based on
the regulations and the guidance in this
Appendix.

The efforts employed by the bidder should
be those that one could reasonably expect a
bidder to take if the bidder were actively and
aggressively trying to obtain DBE
participation sufficient to meet the DBE
contract goal. Mere pro forma efforts are not
good faith efforts to meet the DBE contract
requirements. We emphasize, however, that
your determination concerning the
sufficiency of the firm’s good faith efforts is
a judgment call. Determinations should not
be made using quantitative formulas.

III. The Department also strongly cautions
you against requiring that a bidder meet a
contract goal (i.e., obtain a specified amount
of DBE participation) in order to be awarded
a contract, even though the bidder makes an

adequate good faith efforts showing. This
rule specifically prohibits you from ignoring
bona fide good faith efforts.

IV. The following is a list of types of
actions which you should consider as part of
the bidder’s good faith efforts to obtain DBE
participation. It is not intended to be a
mandatory checklist, nor is it intended to be
exclusive or exhaustive. Other factors or
types of efforts may be relevant in
appropriate cases.

A. (1) Conducing market research to
identify small business contractors and
suppliers and soliciting through all
reasonable and available means the interest
of all certified DBEs that have the capability
to perform the work of the contract. This may
include attendance at pre-bid and business
matchmaking meetings and events,
advertising and/or written notices, posting of
Notices of Sources Sought and/or Requests
for Proposals, written notices or emails to all
DBEs listed in the State’s directory of
transportation firms that specialize in the
areas of work desired (as noted in the DBE
directory) and which are located in the area
or surrounding areas of the project.

(2) The bidder should solicit this interest
as early in the acquisition process as
practicable to allow the DBEs to respond to
the solicitation and submit a timely offer for
the subcontract. The bidder should
determine with certainty if the DBEs are
interested by taking appropriate steps to
follow up initial solicitations.

B. Selecting portions of the work to be
performed by DBEs in order to increase the
likelihood that the DBE goals will be
achieved. This includes, where appropriate,
breaking out contract work items into
economically feasible units (for example,
smaller tasks or quantities) to facilitate DBE
participation, even when the prime
contractor might otherwise prefer to perform
these work items with its own forces. This
may include, where possible, establishing
flexible timeframes for performance and
delivery schedules in a manner that
encourages and facilitates DBE participation.

C. Providing interested DBEs with
adequate information about the plans,
specifications, and requirements of the
contract in a timely manner to assist them in
responding to a solicitation with their offer
for the subcontract.

D. (1) Negotiating in good faith with
interested DBEs. It is the bidder’s
responsibility to make a portion of the work
available to DBE subcontractors and
suppliers and to select those portions of the
work or material needs consistent with the
available DBE subcontractors and suppliers,
so as to facilitate DBE participation. Evidence
of such negotiation includes the names,
addresses, and telephone numbers of DBEs
that were considered; a description of the
information provided regarding the plans and
specifications for the work selected for
subcontracting; and evidence as to why
additional Agreements could not be reached
for DBEs to perform the work.

(2) A bidder using good business judgment
would consider a number of factors in
negotiating with subcontractors, including
DBE subcontractors, and would take a firm’s
price and capabilities as well as contract

goals into consideration. However, the fact
that there may be some additional costs
involved in finding and using DBEs is not in
itself sufficient reason for a bidder’s failure
to meet the contract DBE goal, as long as such
costs are reasonable. Also, the ability or
desire of a prime contractor to perform the
work of a contract with its own organization
does not relieve the bidder of the
responsibility to make good faith efforts.
Prime contractors are not, however, required
to accept higher quotes from DBEs if the
price difference is excessive or unreasonable.

E. (1) Not rejecting DBEs as being
unqualified without sound reasons based on
a thorough investigation of their capabilities.
The contractor’s standing within its industry,
membership in specific groups,
organizations, or associations and political or
social affiliations (for example union vs. non-
union status) are not legitimate causes for the
rejection or non-solicitation of bids in the
contractor’s efforts to meet the project goal.
Another practice considered an insufficient
good faith effort is the rejection of the DBE
because its quotation for the work was not
the lowest received. However, nothing in this
paragraph shall be construed to require the
bidder or prime contractor to accept
unreasonable quotes in order to satisfy
contract goals.

(2) A prime contractor’s inability to find a
replacement DBE at the original price is not
alone sufficient to support a finding that
good faith efforts have been made to replace
the original DBE. The fact that the contractor
has the ability and/or desire to perform the
contract work with its own forces does not
relieve the contractor of the obligation to
make good faith efforts to find a replacement
DBE, and it is not a sound basis for rejecting
a prospective replacement DBE’s reasonable
quote.

F. Making efforts to assist interested DBEs
in obtaining bonding, lines of credit, or
insurance as required by the recipient or
contractor.

G. Making efforts to assist interested DBEs
in obtaining necessary equipment, supplies,
materials, or related assistance or services.

H. Effectively using the services of
available minority/women community
organizations; minority/women contractors’
groups; local, State, and Federal minority/
women business assistance offices; and other
organizations as allowed on a case-by-case
basis to provide assistance in the recruitment
and placement of DBEs.

V. In determining whether a bidder has
made good faith efforts, it is essential to
scrutinize its documented efforts. Ata
minimum, you must review the performance
of other bidders in meeting the contract goal.
For example, when the apparent successful
bidder fails to meet the contract goal, but
others meet it, you may reasonably raise the
question of whether, with additional efforts,
the apparent successful bidder could have
met the goal. If the apparent successful
bidder fails to meet the goal, but meets or
exceeds the average DBE participation
obtained by other bidders, you may view
this, in conjunction with other factors, as
evidence of the apparent successful bidder
having made good faith efforts. As provided
in § 26.53(b)(2)((vi), you must also require the
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contractor to submit copies of each DBE and
non-DBE subcontractor quote submitted to
the bidder when a non-DBE subcontractor
was selected over a DBE for work on the
contract to review whether DBE prices were
substantially higher; and contact the DBEs
listed on a contractor’s solicitation to inquire
as to whether they were contacted by the
prime. Pro forma mailings to DBEs requesting
bids are not alone sufficient to satisfy good
faith efforts under the rule.

VI . A promise to use DBEs after contract
award is not considered to be responsive to
the contract solicitation or to constitute good
faith efforts.

m 24. Revise appendix B to part 26 to
read as follows:

Appendix B to 49 CFR Part 26—
Uniform Report of DBE Awards or
Commitments and Payments Form

INSTRUCTIONS FOR COMPLETING THE
UNIFORM REPORT OF DBE AWARDS/
COMMITMENTS AND PAYMENTS

Recipients of Department of Transportation
(DOT) funds are expected to keep accurate
data regarding the contracting opportunities
available to firms paid for with DOT dollars.
Failure to submit contracting data relative to
the DBE program will result in
noncompliance with Part 26. All dollar
values listed on this form should represent
the DOT share attributable to the Operating
Administration (OA): Federal Highway
Administration (FHWA), Federal Aviation
Administration (FAA) or Federal Transit
Administration (FTA) to which this report
will be submitted.

1. Indicate the DOT (OA) that provides
your Federal financial assistance. If
assistance comes from more than one OA,
use separate reporting forms for each OA. If
you are an FTA recipient, indicate your
Vendor Number in the space provided.

2. If you are an FAA recipient, indicate the
relevant AIP Numbers covered by this report.
If you are an FTA recipient, indicate the
Grant/Project numbers covered by this report.
If more than ten attach a separate sheet.

3. Specity the Federal fiscal year (i.e.,
October 1-September 30) in which the
covered reporting period falls.

4. State the date of submission of this
report.

5. Check the appropriate box that indicates
the reporting period that the data provided in
this report covers. For FHWA and FTA
recipients, if this report is due June 1, data
should cover October 1-March 31. If this
report is due December 1, data should cover
April 1-September 30. If the report is due to
the FAA, data should cover the entire year.

6. Provide the name and address of the
recipient.

7. State your overall DBE goal(s)
established for the Federal fiscal year of the
report being submitted to and approved by
the relevant OA. Your overall goal is to be
reported as well as the breakdown for
specific Race Conscious and Race Neutral
projections (both of which include gender-
conscious/neutral projections). The Race
Conscious projection should be based on
measures that focus on and provide benefits
only for DBEs. The use of contract goals is

a primary example of a race conscious
measure. The Race Neutral projection should
include measures that, while benefiting
DBEs, are not solely focused on DBE firms.
For example, a small business outreach
program, technical assistance, and prompt
payment clauses can assist a wide variety of
businesses in addition to helping DBE firms.

Section A: Awards and Commitments Made
During This Period

The amounts in items 8(A)-10(I) should
include all types of prime contracts awarded
and all types of subcontracts awarded or
committed, including: professional or
consultant services, construction, purchase of
materials or supplies, lease or purchase of
equipment and any other types of services.
All dollar amounts are to reflect only the
Federal share of such contracts and should be
rounded to the nearest dollar.

Line 8: Prime contracts awarded this
period: The items on this line should
correspond to the contracts directly between
the recipient and a supply or service
contractor, with no intermediaries between
the two.

8(A). Provide the total dollar amount for
all prime contracts assisted with DOT funds
and awarded during this reporting period.
This value should include the entire Federal
share of the contracts without removing any
amounts associated with resulting
subcontracts.

8(B). Provide the total number of all prime
contracts assisted with DOT funds and
awarded during this reporting period.

8(C). From the total dollar amount awarded
in item 8(A), provide the dollar amount
awarded in prime contracts to certified DBE
firms during this reporting period. This
amount should not include the amounts sub
contracted to other firms.

8(D). From the total number of prime
contracts awarded in item 8(B), specify the
number of prime contracts awarded to
certified DBE firms during this reporting
period.

8(E&F). This field is closed for data entry.
Except for the very rare case of DBE-set
asides permitted under 49 CFR part 26, all
prime contracts awarded to DBES are
regarded as race-neutral.

8(G). From the total dollar amount awarded
in item 8(C), provide the dollar amount
awarded to certified DBEs through the use of
Race Neutral methods. See the definition of
Race Neutral in item 7 and the explanation
in item 8 of project types to include.

8(H). From the total number of prime
contracts awarded in 8(D), specify the
number awarded to DBEs through Race
Neutral methods.

8(I). Of all prime contracts awarded this
reporting period, calculate the percentage
going to DBEs. Divide the dollar amount in
item 8(C) by the dollar amount in item 8(A)
to derive this percentage. Round percentage
to the nearest tenth.

Line 9: Subcontracts awarded/committed
this period: Items 9(A)-9(I) are derived in the
same way as items 8(A)-8(I), except that
these calculations should be based on
subcontracts rather than prime contracts.
Unlike prime contracts, which may only be
awarded, subcontracts may be either awarded
or committed.

9(A). If filling out the form for general
reporting, provide the total dollar amount of
subcontracts assisted with DOT funds
awarded or committed during this period.
This value should be a subset of the total
dollars awarded in prime contracts in 8(A),
and therefore should never be greater than
the amount awarded in prime contracts. If
filling out the form for project reporting,
provide the total dollar amount of
subcontracts assisted with DOT funds
awarded or committed during this period.
This value should be a subset of the total
dollars awarded or previously in prime
contracts in 8(A). The sum of all subcontract
amounts in consecutive periods should never
exceed the sum of all prime contract amounts
awarded in those periods.

9(B). Provide the total number of all sub
contracts assisted with DOT funds that were
awarded or committed during this reporting
period.

9(C). From the total dollar amount of sub
contracts awarded/committed this period in
item 9(A), provide the total dollar amount
awarded in sub contracts to DBEs.

9(D). From the total number of sub
contracts awarded or committed in item 9(B),
specify the number of sub contracts awarded
or committed to DBEs.

9(E). From the total dollar amount of sub
contracts awarded or committed to DBEs this
period, provide the amount in dollars to
DBEs using Race Conscious measures.

9(F). From the total number of sub
contracts awarded orcommitted to DBEs this
period, provide the number of sub contracts
awarded or committed to DBEs using Race
Conscious measures.

9(G). From the total dollar amount of sub
contracts awarded/committed to DBEs this
period, provide the amount in dollars to
DBEs using Race Neutral measures.

9(H). From the total number of sub
contracts awarded/committed to DBEs this
period, provide the number of sub contracts
awarded to DBEs using Race Neutral
measures.

9(I). Of all subcontracts awarded this
reporting period, calculate the percentage
going to DBEs. Divide the dollar amount in
item 9(C) by the dollar amount in item 9(A)
to derive this percentage. Round percentage
to the nearest tenth.

Line 10: Total contracts awarded or
committed this period. These fields should
be used to show the total dollar value and
number of contracts awarded to DBEs and to
calculate the overall percentage of dollars
awarded to DBEs.

10(A)-10(B). These fields are unavailable
for data entry.

10(C-H). Combine the total values listed on
the prime contracts line (Line 8) with the
corresponding values on the subcontracts
line (Line 9).

10(I). Of all contracts awarded this
reporting period, calculate the percentage
going to DBEs. Divide the total dollars
awarded to DBEs in item 10(C) by the dollar
amount in item 8(A) to derive this
percentage. Round percentage to the nearest
tenth.
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Section B: Breakdown by Ethnicity & Gender
of Contracts Awarded to DBEs This Period

11-17. Further breakdown the contracting
activity with DBE involvement. The Total
Dollar Amount to DBEs in 17(C) should equal
the Total Dollar Amount to DBEs in 10(C).
Likewise the total number of contracts to
DBEs in 17(F) should equal the Total Number
of Contracts to DBEs in 10(D).

Line 16: The “Non-Minority” category is
reserved for any firms whose owners are not
members of the presumptively disadvantaged
groups already listed, but who are either
“women” OR eligible for the DBE program on
an individual basis. All DBE firms must be
certified by the Unified Certification Program
to be counted in this report.

Section C: Payments on Ongoing Contracts

Line 18(A-E). Submit information on
contracts that are currently in progress. All
dollar amounts are to reflect only the Federal
share of such contracts, and should be
rounded to the nearest dollar.

18(A). Provide the total dollar amount paid
to all firms performing work on contracts.

18(B). Provide the total number of
contracts where work was performed during
the reporting period.

18(C). From the total number of contracts
provided in 18(A) provide the total number
of contracts that are currently being
performed by DBE firms for which payments
have been made.

18(D). From the total dollar amount paid to
all firms in 18(A), provide the total dollar

value paid to DBE firms currently performing
work during this period.

18(E). Provide the total number of DBE
firms that received payment during this
reporting period. For example, while 3
contracts may be active during this period,
one DBE firm may be providing supplies or
services on all three contracts. This field
should only list the number of DBE firms
performing work.

18(F). Of all payments made during this
period, calculate the percentage going to
DBEs. Divide the total dollar value to DBEs
in item 18(D) by the total dollars of all
payments in 18(B). Round percentage to the
nearest tenth.

Section D: Actual Payments on Contracts
Completed This Reporting Period

This section should provide information
only on contracts that are closed during this
period. All dollar amounts are to reflect the
entire Federal share of such contracts, and
should be rounded to the nearest dollar.

19(A). Provide the total number of
contracts completed during this reporting
period that used Race Conscious measures.
Race Conscious contracts are those with
contract goals or another race conscious
measure.

19(B). Provide the total dollar value of
prime contracts completed this reporting
period that had race conscious measures.

19(C). From the total dollar value of prime
contracts completed this period in 19(B),
provide the total dollar amount of dollars
awarded or committed to DBE firms in order

to meet the contract goals. This applies only
to Race Conscious contracts.

19(D). Provide the actual total DBE
participation in dollars on the race conscious
contracts completed this reporting period.

19(E). Of all the contracts completed this
reporting period using Race Conscious
measures, calculate the percentage of DBE
participation. Divide the total dollar amount
to DBEs in item 19(D) by the total dollar
value provided in 19(B) to derive this
percentage. Round to the nearest tenth.

20(A)—-20(E). Items 21(A)-21(E) are derived
in the same manner as items 19(A)-19(E),
except these figures should be based on
contracts completed using Race Neutral
measures.

20(C). This field is closed.

21(A)—-21(D). Calculate the totals for each
column by adding the race conscious and
neutral figures provided in each row above.

21(C). This field is closed.

21(E). Calculate the overall percentage of
dollars to DBEs on completed contracts.
Divide the Total DBE participation dollar
value in 21(D) by the Total Dollar Value of
Contracts Completed in 21(B) to derive this
percentage. Round to the nearest tenth.

23. Name of the Authorized Representative
preparing this form.

24. Signature of the Authorized
Representative.

25. Phone number of the Authorized
Representative.

**Submit your completed report to your
Regional or Division Office.

BILLING CODE 4910-9X-P
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m 25. Revise appendix F to part 26 to

read as follows:
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Appendix F
UNIFORM CERTIFICATION APPLICATION
DISADVANTAGED BUSINESS ENTERPRISE (DBE) /
AIRPORT CONCESSION DISADVANTAGED BUSINESS ENTERPRI
49 C.F.R. Parts 23 and 26

(ACDBE)

Roadmap for Applicans
1. Shouid I apply?
You may be elizible 1o particapare w1 tlie DBE ACDBE progra it
* The finn is o for-profit busuiess that perforis or seeks to perform ransportation related work jor a concession
activityy for a yecipient of Federal Transit Admuistration, Federal Highway Adnunisiwation, or Federal
Aviaton Adininstration funds.
o The finn is at least $1%0 owned by a socially and economically disadvantaged individualis i who alse contrals it
¢ The timm’s disadvantaged ovwners are US. citizens or lawfully adouited permanent residents of the U.S
& The finn meets the Small Business Adminstranon’s size standad and does not exceed $23.98 nullion w gross
anal recepts tor DBE ($52.47 nullion for ACDBEs}. 1 Other size staudards apply for ACDBE that are
banks financial imstitutions, car rental conpanies, pay telephone firms, and avtomobile dealers.

2. How do Lapphv?

First thne applicants for DBE certification must complete and subanat this eertification application and refated
material 1o the certifving agency in your home state and participate in an on-sire interview conducted by it
agency. The attached dociment checklist can help you locate the wems you need to submit to e agency with your
completed applicanon. [ you tal to subnut the requured documnents. youwr applicarion miay be delaved and or
dented. Fitms already certified as a DBE do not have to complete this form but may be asked by certifving
agenctes outside of vour home state to provide a copy of vour itial applicauon form. suppoiting dociments, and
any otfer sfornation vou stbmurted 1o vour homwe state to obtan certification or 10 any other state relared to your
certification

3. Where can I send my application? DNSERT UCP PARTICIPATING MEMBER CONTACT INFORMATION]

4. Who will contact tne about my application and what ave the eligibility standards?

The DBE and ACDBE Progans require that all U8, Department of Transportanon (DOT 1 recipients of federal
assistance participate m a statewide Uafied Certification Progran {UCP The UCP 15 a one-stop certification
program that ehinunates the need for yvour firm to oblam ceriitication front muttiple cerufvmg agencies withun vow
state. The UCP is respousible for certifying finns and maintaining a database of certified DBE< and ACDBE- for
DOT zrantees. pursuant to the elgibility standards found in 49 CF.R Parts 23 and 26.

5. Where can find more information?
U.S. DOT~htps www.civilrights dot.gov | Thas site provides usefud hnks o flre rules and regulanions governing
the DBE ACDBE program questions and answers. and other pertment informanont

SBA~—Sinall Business Size Stanedards matched fo the North American Industry Classification System 1 NAICS)
lttpr wwav cansus.gov eos wiww naics aixd hup: www sha.gov content table-small-business-size-standards.

In collecting the informaton requested by this fomu. the Departinent of Transpartation {Deparnment) complies wath the proasions of the
Fedeval Freedot of Informanon and Pnvacy Acs (S U S C 330 and 3522) The Privacy Act provides comprehimsve protecons for voy
personal mnfonnaben. This wcludes how mformation s collected, used, disclosed, stored. and discarded  Your siformiation wal] not be disclosed
to thud parmes without vour consent The wfonuanon collected wall be used solely to detenune vous firm's ehgibibity 1o particpate m the
Departaent’s Dhsadvantaged Busmess Enterpise Program as defined m 49 CFR. §26.3 and the Aupon Concesson Disadiaotaged Busmess
Eaterpnise Program as defined in 49 CFR §23 3 You mav review DOT s complete Pnvacy Act Statement in the Federal Register published on
Apnl i1 2000 (65 FR 19477

Undes 49 CF R §26 107 dated February 2. 1999 and January 28 2011 of at anv tune the Department or 3 ceciprent has reason to believe that
any person of fu has vallh 1 imowwngly provided mcomest informanca or miade false statements. the Deparment may mhiate
suspension or debanment proceedmgs aganst the person or finn ander T CFR Parts 180 and 1200, Nonprocurement Swspension and
Departnueni. take enforcement action undesr 45 C F R Part 21, Program Frand and Cyvil Remedies, and or refer the maner 1o the Depamuent of
Justee for comumal prosecution smder 18U % C 1001 which prolubms false statemyents i Federal programs
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&ﬁ 4
INSTRUCTIONS FOR COMPLETING THE
DISADVANTAGED BUSINESS ENTERPRISE (DBE)
AIRPORT CONCESSIONS DISADVANTAGED BUSINESS ENTERPRISE (ACDBE)
UNIFORM CERTIFICATION APPLICATION

NOTE: All participating firtns taust be for-profit enterprises. If your frm is not for profit, then you do NOQT gualify for
the DBE/AUDBE program and should not complets rhis application. If vou require additional space for any question in
this application, please attach additional sheets or copies as needed. taking care to indicate on each attached sheet.copy

the section and nwinber of ehis application to which it refers.

Section 1: CERTIFICATION INFORMATION

A, Basic Comtace Information

{1) Enter the costact name and ttle of the person
completing this application and the person who wll
serve as your firm's contact Yor fus application.

{2)  Enter the legal name of your firm. as indicated i your
firan’s Articles of Incorporation or charter.

(3} Enter the prunary phone sumber of your firm.

{4) Enter a secondary phoue number, if any.

(5} Enter your fimn’s fax number. i any.

{6} Enter the contact person’s cxnail address.

{7} Enter your firm’s website addresses. 1if iy,

(87 Enter the sireet addiess of the firm where ity offices
are physically located (not a P.O) Box).

{(9) Faer the mmhing address of yowr firmn, 1t 3t 15 differemt
from your firm’s seet address.

B. Prior’Other Certifications and Applications

{10} Check the appropriate box indicating whether your
fime s cwrently cettified i the DBEACDBE
progrums, and provide the nome of the certifying
agevey tha certified your fimm. List the dates of any
site visits conducted by your home state and wny other
stales or UCP mewbers. Ao provide the namwes of
state UCP members that conducied the revicw.

{11} Indicare whether vour firm or any of the persons lsted
has ever been demed certification as a DBE. 8(a), or
Snnll Dissdvantaged Business {SDB) firm, or state
and local MBEWBE fum. Indicae if the finn has
ever been decertified from owe of these prograns.
Indicate if the application was withdeawn or whether
the firm was debarred. suspended. or otherwise had its
bidding privileges demied or restneted by any state or
Jocal agency, or Federal entity. IF your answer is yes.
wlentify the nane of the agency. and cxplain fully the
namre of the actdon in the space provided. Indicate if
you have ever appesled tis decision to the
Department and if so. attach a copy of USDOT"s final
agency decision{s).

Section 2: GENERAL INFORMATION

A. Business profile:

(1) Give a concise deseripion of the finn's prmary
aghvines, the product{s} or services the company
provides. or type of comstruction. If your company
offers more than one product service. List primary
product or service firt (attach additional sheets iff
necessary). This deseription nuy be wsed in our UCP
opline directory if you are centificd as a DBE

(2 1 vou know i appropriaste NAICS Code for the
lnefs) of work you identified 1 your bustiess profile.
cuter the codes in the space provided,

13) State the date on which yowr finn was established as
stated in your finm's Articles of Incorporation er
charter,

(4) State the date each person became a firm owner,

(5) Check the approprinte box desenbing the manner m
which you and each other owner acquired ownershup
of your firm. If you checked “Other,” explain in the
space provided.

(6} Cheek the appropnate box that sudicates whether your
firm 15 “for profit.” If you checked »No.” then vou
do NXOT quadify for the DBEACDBE program and
should not complete this application. All parmmeipating
finus smast be for-profit enverprises, 1f the fm is a for
profit enterpnise. provide the Federal Tax ID number
s stated on your finn's Federal tax retum.

(73 Check the appropriate box that describes the type of
legal business structure of your firm. as indicated in
your fim's Amwles of Incorporation or similar
document, Identify all joimt ventwe partuers if
applicable. 1f you checked ~Other,” brefly explain w
the space provided.

(8) Indicate in the spaces provided how many employees
your firm has. specifying the number of employees
whe work on a fitll-tume. part-titne. and sensonal basis.
Attach a kist of employees. theis job titles. and dates of
emplovinent. to your application.

191 Specify the finn's gross receipts for each of the past
three years, as siated in your finm's filed Federal tax
refurs, You mwmst subout complete copes of the
firm's Federsl tax retums for each yvear. If there are
any affiliazes or subsidiaries of the applicany frm or
owners. you mmst provide these firnw’ gross receipts
and subnut complete copres of these finmfs) Federal
tax returms, Affilintion s defined in 49 CF R 8265
and 13 C.FR. Part 121,

B. Rebaionships and Dealings with Other Businesses

11} Check the appropnate box that widicates whether your
firmt 15 co-located at any of its business loeations, or
whether your fiem shares o telephone number(s), a
post office box. any office space. a yard. warchouse.
other facilities, any equipment. financing. or any
office staff and'or employees with any other busimess,
organization or entity of any kind. If you answered
“Yes." then specify the e of the other firmls) and
fully explam the natwre of your relationchip with these
other busmenses by identifying the husiness or peron
with whom you have any formmal, informal, witrten. or
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oral agreement. Provide an explanation of any itens

shared with other finns w the space provided.

{2) Check the appropriate box indicating whether any
othier finmn curently has or had an ownership iterest
in your firm ar present or ar any ime i the past. If you
checked yes, please explain.

{3} Check the appropnate box it indicates whether at
present or at any tine in the past your fix

(a) ever existed under different ownership, a different
type of ownership, ora differenut name;

(b1 existed as asubsidiary of any other finm:

{¢) existed as a parmership in which one or more of the
parfuers are‘were other firms:

(d) onned any percentage of any other fimn: and

e} had any subsidiaries of its own,

(£} served as o subcontmactor  with  another  Amu

constituting more than 25% of your finn's receipts.

If you answered “Yes” 1o any of the questions i (3¥a-13,
you tay be asked to explain the arrangement i detail.

Section 3: MAJORITY OWXNER INFORMATION

Identify wll individuals or holding companies with any
ownership interest in your finn. providing the information
requested below (if your firm has more than one owner,
provide completed copies of this section for cach owner):

A, Identifv the majority owner of the firm holding 51%
or more ownership interest

{13 Enter the full name of the owmer.

{23 Enter hisher title or position within your im.

{3} CGive his'her home phone number,

{4} Enter his her home (sireet) address,

(5) Indicate this owner's gendes.

(6} ldennfy the owners ethuiic group membership. 1f you
checked “Cther” specify fhis  owner’s  ethne
group/identity not otherwise listed.

(7) Check the approprate box to indicate whether this
owner is #a US etizen or a laowhilly admitted
permuuient resident. If this owner 15 neither a US,
ainzen nor a lawfully aduutted penvanent vesident of
the US. then tiis owner is NOT ehipible for
certification av a DBE owner.

{8) Enter the number of years dusing which this owner has
bean an owner of your firmy.

(9) Indicaie the perccutage of the rotal ownership this
person holds and the date acquired. including of
appropoiate). the class of stock owned,

(10} Indicare the dollar valve of thiv owner's iutial
myvestoent W acuire an ownerslup arerest W your
fimy broken down by cash, real estate, equipment,
and-or other wvestment. Deseribe how you acquired
your business and attach docwnentation subsiantiating
this nvestment.

B. Additional Owper Information

(1} Describe the famulial relationship of tus owner to each
other owner of your firm and employees.

(2) Indicate whether this owner perfonms a management
or supervisory function for amy other business. If you

checked “Yes." state the name ol the other business
and this owner's fmetion/title held in that business,

() Check the appropriate box that indicates whether
this owner owns or works for auny other fimds) that
has any relarionship with your firm. If you checked
“Yes.”" identify the name of the other busiess. the
nature of the business relationship. and the owner’s
function at the firmy

(b} If the owner works for any other fimy non-profit
orgamzation, of i% engaged moany other activity miore
than 10 hours per week. please identify this acrivity.
{3} Provide the personal net worth of the owner
applying for cerification in the space provided
Complere and attach the accompanying Personal Net
Worth  Statement  for DBEACDBE  Program
Eligitility™ with your application. Nore. eomplete this
section and accompanying statement only for each
owner applying for DBE qualification {i.c.. for cach
owner clainung to be socially and economigally
disadvantaged).

Check the appropriate box that indicates whether any
oust has been created for the benefit of the
disadvantaged ownerfs). If you answered “Yes,™ you
nuay be asked to provide a vopy of the Iwust
st

Check the appropriate to indicate whether any of your
inumediate fumily members, managess. or enployees.
own, manage, oy are assoclated with another company.
Inunediate family member is defined in 499 CF.R.
§26.5. If you answered *Yes.” provide the name of
cach person, your relationship to them. the name of
the company. the type of business. and whether they
own or manage the company.

&

@

(®]

A

Section 41 CONTROL

A, Identify the firm’s Officers and Board of
Directors

{1} In the space provided. stare the name. title. dme of
appointment, ethiicity, and geuder of ¢ach officer,

(2} In the space provided. state the name. title, date of
appounnsnt, ethaieity, and gender of cach individual
serving on vour firor's Board of Directors.

{3) Check the appropriate box to indicate whether any of
yowr fum's officers andior directors listed above
performs a management or supervisory Raetion for
any ofber business, If you answered *Yes ™ dennfy
each person by name. hisher title. the name of the
other business w which vhe is involved, and hisher
fiution performied in thar othes business,

{4} Check the appropriate box that indicates whether any
of your finn's officers and'or directors listed above
own or work for any other finnfs) that has a
relationship with your fimw {c.g.. ownership imnterest,
shared oflice space. financial investments, equipinent
leases, personael sharing, ete.) If you answered “Yes,”
idemtify the nmue of the firne the dndividual's name.
and the nature of hisher business refatiombup with

that other firm.




Federal Register/Vol. 79, No. 191/ Thursday, October 2, 2014 /Rules and Regulations

59607

B. Duties of Owners, Officers, Dicectors, Mavagers and
hey Personnel

(13, {2) Specify the rales of the majonty id minoriry
wwners. directors, officers. and managers. and key
persommel who vontiel] the fuuctions listed for e busuess,
Subimit réswmcy bar caelh ovwner and nou~owner identified
below, State the mune of the nulividual, ntle. raee and
aender and percentage awnership it any. Clirele the
frequency of each person’s involvement as tollows:
“alwaye., frequently. seldonw or never™ in each area,

Indicate whether any of the perons histed in this acction
perform a nuanagement or supavisory fanction for any
other Wniness. ldentify the pervon, husiness, and their
nitle tunction. Mentify 1f any of the percons lisred sbove
oun or work for any other finm(s) that has a relationship
with this frzn (6. ownership intereet, shared oflice \pace.
financial mvestmient, equipient, leases, personnel sharing.
erc.) IF you answered “Yes.” desenbe (he mature of Lislec
business relationsliip with that other firnu.

. loventary: Indicate fim inventory in these catcgorics:

{11 Eqnipment nnd Vehicles
State the ke and model. and current dollur value of
cach picce of equipnent and mator vehicle hebd aid or
used by youwr [em. Indicate whether each piece
cither nuned or leased by your frm or owper, whether
it 14 used as coliateral, and where this iren is stared

(2) Office $pace
State the street adiress of each otfice space held
andior vsed by your finn Ladicate whether your fum
or awuer owny of lesses the office space and the
currest dallar value of that property or ity lease

(X} Storage Spave

State the stieet address of each storage space held
and or veed by your fimn. Lidicate shether your firm
or owner owns or leases the storage space and the
cwrent dollar value of that propenty or s lease
Provide a signed lease agreement for each property.

D. Dees your firm vely on any  other firm for
managemem Erncrions or emploves pavroll?

Chieck the apprepriate box that indicates whether your {im
relies on any other firm for mmanagensent Rnctions or for
cmployee payroll. If you answered “Yes” you nay be
asked 10 explain the wanwe of tior relinnce and the exreut
winch the ather finn carmies out such fimetions,

E. Financial Banking Information

Baking Infoumation, State the wame. City and State of
your firm's bank. In the space provided. wlenufy the
persnis able to g checks on this secount, Provide bk
authorization and signarure cards

Bonding Infonmaton. Sate your fimn's Donding lanits {in
dollare}. specafyurg both the aggregate and project Liruts.

F. Sougres, amonuts, and purposes of money Joaned ro
vour firmu jucluding the ammes of persons or firms
guarantesing the Jnan,

State the wune and address of ecach sowee, the wune of
pervon securmg the loan, ongwal dollwr amews and dhe
cuncit bulanee of cagl loan. and the purpose tor winch
each loni was, made o youwr fink. Provide copies of signed

loan agreements and securiry agrecinents

G Contributions er wansfers of aswets to from you
vy and teflom Anv of it4 owners or auothber
Incividual over the past tweo yenrs:

Indicate w the ypaces provided. the type of contribution or
aseet that was transferred, i current dollar value, the
persom or fimy from whoan it was tiansfered. the peraon or
tfirm w0 whom it was wansferred, the relanonslup benveen
thie e pereony aud o funie. and the date of the aausfer,

IL Current licenses permits held 1
cmplovee of vouy flm.

& ouwner or

List the name of each perwn in your i who holds a
professional license or permit. the type of pertuit or license.
the expiration date of the permit or license, and ising
State of the heense or pernut. Anach copies of beenses.
ligense renewal torms, permits, and haul anthority forws.

L. Largest coutracts complered by vour flem in she pasr
theee vears., if any.

List the o of each owner or contracior for sach contract,
the nanse and location of the projects under each courract.
the rype of work perfarmed on each contract, and the dollar
value of each contiact,

J. Lavgest active jobs on which your flem §s currently
working.

For ench aetive job listed, state the mune af the prne
contractor aud the project nuiber, the locanon. the type of
work performed. the projear start clate. the anncipated
completion date, and the dollae vahye of e conract

AIRPORT CONCESSION (ACDBE] AFPLICANTS

Tdentify the concession space, address and location at the
airport. the value of the properry or lease. and fees lease
payments  paid te the arport. Provide informanen
concernng aay other aport ooncetsion busingsses the
applicant. fime or any affilime owns ad-or operates.
neluding nanse. location, type of concession. and staut date
of the cotieession enterprise

The Affidivit of Certification must accompany  your
application for cetification. Curefully read the attiched
affidavit in its entirery. Fill in the required information for
each Llak space. and sign and date the atfidavit in the
presence of & Notary Poblic, who mnst then naanze the
furny
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Section 1 CERTIFICATION INFORMATION ;‘f \\

A. Basic Contact Infovmation ! 3
-

(1) Contace persen and Title: {2) Legal naine of frm: e
(OHPhones:: _ » - (HmherPhowes:t v - SFaxt:o oy o
(6) E-inail; {7 Firm Websites: R
(8) Street addyess of v (Ao 2. Bevs: Cin: County Patish: State: Zip:
(9) Mafllng address of Mvan (of difrenn): Cin: Counry Parish: State: Zip:

B, Priot/Other Certifications and Applications

(10} s your firm carvently certified for auy of the following U.5, DOT progiams?
A DBE Jd ACDBE Nmues of ceitfving agencies:

cortibed s o femne 2Rt a0 DBE ACDEEL von o gor have o congplete sl spphicoiion for b siaes

e U bt tlie inter-tore carti AT oL e ee

AR
List the dates of auy site visits conducted by vour bone state and any other states o UCP inembenrs:

Dare St UCP Member _Dare o Sare UCP Member:

(11) Indicate whether the firm of any persons listed in this application have ever been:
¢a) Dented cerufication or decertified as a DRE. ACDRBE. 8tay. SDB. AMBE WBE fimn? & Yes TINo
th Withilrawn an application for these programs. of debarred or suspended or othierwise lad bidding prvileges
dented or resmicted by any statz or [oval agency. or Federal entin? O Yes  No

It ves, e,\'p]aiu e panue at tie acion (If vou appealed the decision to DOT ar anotiter ageney, attach a come of the decision,

Section 2: GENERAL INFORMATION
A. Business Profile: (1) Give a concise descoption of the fman’s pramary acrivities and the praductts) o seivica(s)
1 provides, If your vompany offers more than oue product service, list e prunary product or service first, Please
use adldinonal paper if necessary. This description may be used m onr database and the UCP online directony if you
ave certified as a DBE or ACDBE.

(2) Applicable NAICS Codes {or this fige of work inclnde:
(3) This firm was established on ] {4) I'We have owned this firin since:
i

(3 Method of acquisition 1Clreck all fiat epplyr:
o Srated new Dusiness I Bougly existing business J nhenred bisiness & Seenred coneession
< Alerger o1 cowsotidatton O Other vexpiany

LS DOT Uniformn DBE  ACDBE Certification Apphication » Bage 3 of %
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s "‘\z
{6) Is vour frm “for profit™? d Yes UNo— @ STOP! If vour firm is NOT for-profir, then you do NOT fe.

Federal Tax D= qualify for this program and should not fill out flus applicano. "5, j

[ vard)

(7) Tvpe of Legal Business Stracture: (check ail thar appive:

1 sole Proprietorslup o Lumnted Liabiliry Pastnerslup
W Partnership ACorporation
W Limted Labiline Company  Jonn Vennue (Identity all IV parmers }

d Applving as an ACDBE U Onher. Desenbe

(8) Nuinber of emplovees: Full-tine Partitne _ Seasemal Tatal
(Provide a list of vaplovees. theii job nidles. and dates of engpiovment, to vour appiicaiion).

() Specify the flym®s gross veceipts for the last 3 vears. rSubnnur complere copres of the fom s Federal vax rowis for
each vear. If there ave affiliates or subsidirtes of the applicant firm ar ownerys. von muss subnnt compiete copies af Hese
Jirmns ' Federal san vepainsi,

Year  Gross Receipts of Applicant Fum s Gross Receipts of Affiliate Finus 8
Year Gross Receipts of Applicant Fim $ Gross Receipls of Affiliate Funus §
Yean Gross Receipts of Applicant Fum % Gross Receiprs of Affiliate Finns

B. Relationships apd Dealings with Other Businesses

(1) Is your firmn co-located at any of its business locations, or does 11 share a telephoue nmnber, P.O. Box,
office or storage space, vard, warehowse, Facilities, equipment. inventory, financing, office staff, andior
emplovees with any oflter business, organlzarion. ok enfiny? U Yes 1 No

If Yes. explamn the nanwe of vour relationsing witll these other businwesses by idemitfinig tie busivess or person with wiom vorr
have mn formal, inforinad, weilten, o oral agreement. Alva derail Hie wews shared,

{2) Has any ofber firm bhad an ownership interest in your [irmn at present or at any time in the past?
o Ves A No If Yes explam

(3) Al present. o1 at any fimne in the past, bas veur fivm:
() Ever existed wcler different ownership, a different type of ownership. or a difteren nane? O Yes J Ne
1) Existed as a aulwachary of any ether finn? 2 Yes J Neo
(¢ Extsted as a partnership in which one or more of the partsts are-were other finus? A Yes Q Ne
(d) Owned any percentage of any othier firm? O Yes 3 No
{21 Had auy subsidiaties® O Yes d Mo
(1} Served as a subconmactar with anorher fivin consnnwing e than 2506 of vour firny’s recerprs? O Yes J No

tif vou mrrwered " Yes ™ to any of Hie questrons w12} andlor t330a)-if). vou may be asked 1o provide further detarls and expiam
wherlter Hie MTangemens cannnies).

LS. DOT Unitonn PBE ACDBE Cemitication Application # Page ¢ of 14
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"/ :!"-4\
Section 3: NIAJORITY OWNER INFORMATION ”! ;‘
A [dentilv the majority owner of the {Irtn holding 51% 01 more ownership interest. Torer b
(1) Full Namne: (2y Titte: {3) Homne Phone #:
{ b -
(4) Home Address (Socet and Nunber). Ciny: Stare: ! Zip:
i
1. i
{8) Number of vears as owner:
(5) Gender: O Aale O Female {9 Percentageowned: %%
Class of stock owned.
(6) Ethuic gronp membership (Chock all Hiat appht Dateacqubed
2 Black 3 Hispanic (10} Indtial investment to  Type Doflar Valne
Q Asian Pacific o Nauve Amenican acquire ownership Cash 5
d Subcontinent Asim inxtevest in firm: Real Estare %
Q Onhier cspecafin Equipient $
et Other 5
(M US. Citizeuship: Describe how yon acquired vow business:
=1 Started business nivself
QU S Citizen < Trwasa gt fiom:
3 Lawfully Admitted Permanent Resident 41 banght 1t from:.
= linerted it from:
J  Other
tAftecl documentation suhstanitating vour pnestrensy

B. Additional Owrner Information
(1) Describe [amilial relationship to other owuers and rmplevees

(2) Does this owner perforin a magagement o1 supervisory fanction for any other business? J Yoo JNo

Ifyes. Jclcnut‘): Navic of Bustibess: Function Title:

(3)(a) Does this owner own or werk for any othet fivm(s) that has a relationship with fhis flin? (eg. ownersing
witerast. shaved office space, financal wvespuemes. cquipment, leases, porsonnel sharmg. ere.} Jve. dNo
Idenuty thie pame of the business. and the natare of the relasonship. and the owner's fimetion at the firur;

(b} Does this owner work for any other firn, non-profit organization. or is engaged tn any olher activity
more than 10 hours per week? If ves, idennfy dus activity:

{4H)(a) YWhat is the personal net worth of (his disadvantaged owuer applyving for certificaton 75 ——
(b)Has any trust been created for the beuelil of this disadvantaged owner(s)? J Yes U No
(If Yo, yewr ey De asked to provide o capne of the st vistrimnenti.

(5) Do any of yonr immediale family members. inanagers, or enplovees own, manage, or ave associated with
another company? J Yes d No I Yes, provace e name. relanienship. company. nvpe of hisiness. axd
wdicare whether they ovn or manage thie company: (Fease airach exwa siieets. if neededs:

U5 DOT Utonn DBE ACDBE Certificanon Apphcaton » Page " ot' 14
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{,f« "“N\.\\
Section 3: OWNER INFORMAATION, Cont'd. ‘;g' /.

e o

A. Itentify all individuals, Orms, or holding companies that hold LESS TITAN 5195 ownership intevest in the )
v LAstach soparare shoots for each additronal ovnert

(1) Full Name: (2} Title: {3) Hotne Phone #:
ro -
(4) Home Address (Sweer and Niomberk: i City: Seate: | Zip:
(%) Gender: A Male Q Female (8) Nwmber of years as owner:
{9) Percenlage owned: %q
(6) Ethnic group membership «heck all that apphs Class of stock owtied:
: Dage acquuiged .
 Black i Hispanic :
U Asian Pacific . Native Adserican i (10} Initial ivvestment fo Thpe Dollan Value
L Subcontinent Asian Acquire gwuership Casky s
3 Onlier ispocafic iuterest in firm: Real Estate %
- - Equipinens $
(M U.S. Citizenship: Othrer >
aUs Cinzen Describe how wou aequired vour business:
O Lawfubly Adonurted Permanent Resicknt D Siarted business niyself
’ d  Iiwasa gt fromr
O Ibought it fonn
O 1udiernted ot from:
P Other

| edttach documentarion substantiating yaur mvestmenti

B. Addivional Gwner Information
(1) Describe familial relationship to other owners and einployvees.

(2) Does this owner perforin a managemnent or snpervisory function for any other bnsiness? 3 Yoo U XNo
It Yes, idennty: Name of Business: Fustction Title:

(3)(a) Does this ownel own or work for any other firui(s} that has a velatiouship with this firin? (e.g. ownership
wireresi, shaved office space. fingrewt! pwvesmenrs, cquiprnnt, leeses, presaael sharong, e O Yes d No
Tdentifv the name of the business. axl the natre of the relabonship. and the owner's funerion at the firn:

(1) Does this owner work for any other firmn, non-piroflt orgaunization, or is engaged in auy other activify
more (han 10 hours per week? If ves, identify tis activity:

(4}a) What is the personal uet worth of this disadvantaged owner applyving for certification? %

()Has any {1ust been created for the beneflt of this disadvantaged owner(s)? « Yes & No
tIf Yos, vou mmy be asked to provide a cop of the nust insimoents.

{5) Do any of vour immediate family members, managers, o1 emplovees own, manage, or are associated
with nnother cempany? W Yes U No If Yes. provide their name. relationship. company. type of
bnsiness. ancd mdicate whether thev own or manage: (Ploase utiach exsra sheews, if neoded),

U5 DOT Vmform BBE ACDBE Certtficanon Application ® Page £ of 14
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Section 4: CONTROL ‘!

Prares o

h -t

A. Identify vour firin’s Officers and Board of Directors if addinional space is required, attach a separate sheet).

Nane Title Date Ethniciry
Appointed Gender

(1) Officers of the Company | ta}
(b}
()
(d}

(2) Board of Directors it
ih

(<}

iy

(3) Do any of the persons listed above perform a management ov supervisory function for any other business?
O Yes QI No If Yes. identify for each:

Person: Tatle:
Business: Funetion:
Person: Title;
Business: Function:

(4) Do any of the persons listed in section A above own o1 work for any other firmq(s) that has a relationship
with this firm? (e.g. ovnership mrerest, shared office space, financial invesmenss, equipment, leases, personnel sharing, ete. }

Oves O No I Yes. wdemify for each:

Fim: Name: Parson

Namre of Business Relationslup:

B. Duties of Owners, Officers, Directors, Managers, and Key Personnel
L. tfdentify your firm’s management personnel who control vour fivm in the following areas iditach separate sheets as needed).

Majority Owner 15190 or more’ Minority Owner (49% or less)

A= Abvays 5 = Seldom ?‘qiue; ?'ainc:

. . = Never itle: e
F = Frequently N =Never Percent Crwned: Percent Owned:
Sets policy for company directionscope | A F S N A F S N
aof eperations
Bidding and estunating A F S N A F S N
Major purchasing decisions A F S N A F S N
Markeung and sales A F 5 N A F S N
Supervises field operations A F S N A F S N
Aftend bid opening and lettings A F S N A F S N
Perform office management (billing, A F S N A F S X
accounts receivable pavable, et
Hires and fires management staft A F S N A F 3 N
Hire and fire field staft or crew A F S N A F S N
Designates profits spending or uvestiment; A F S N A F S N
Obligates business by comtract credut A F S N A F S N
Purchase equipment A ¥ S N A F S N
Signs business checks A F S N A F S N

.8, DOT Uniform DBE ACDBE Certitication Application  Page 9 of 14
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2_ Comnplete for all Officers, Divecters, Managers. and Key Personnel wheo contiol the following functions for
the fivin. iAdrmach separate deets as needed).

Officer Direcror Aanager Key Personne]l | Officer Director Manager, Key Personnel
A= Always S = Seldom -\'ﬂ;mi :\'-“';lhf‘
- Fr . S = WEVET Titke: Tirle:

F = Frequenth N = Never Raceand Gender: Race md Gender:
o Percent Chaned Percent Chvued:

Sets pohicy tor company direciion scope | A F 5 N A F g b

of operations

Biddissg and estimatiag A F 5 = AlF 5 ~

Major purchasing decistons A F 5 N AlF ) N

Marketmiz and sales A F 5 N AlF b N
—S_U[[!el.".'l ses tield aperations A F S b AF 5 N

Atftend bid openimng and lettusgs A F 5 N AlF b ™

Parform office memigenwnt ibilling, A t b3 N A|F 5 N

accounts Tegeivable pavalls, etg )

Hizes il fures munagement staff A F S N A |F S ~

Hire and fire feld staif or cLew A F S N AlF 5 !N
Designates profits spending o uvestient| A F 5 N A | F 5 HES

(Obligates busiiess n conmacr credy A F g N A|F b )

Purchase enmipmeitt A 3 5 N A |F 5 ~N
" Sigi Ineitions, cliec ke A F bl by AT 5 PN

Do any of the persoss listed ur Bl or B2 perforiie a tamagenent or sipervisory fimeton for any other business? If Yes.
identity the person, the business. and their title function:

Do any of the persons listed above own ot work For any ather firun(s) thar has a refationship with this finn? (e.g.
ownersiup interest. shaved affice space, financial imvesnnents, equipment, [eases, personnel sharing, oic. I Ves. describe the panue of
the business relationslup:

C, Inventory: Incicate vour fimn's nrventory i the following catepories iPlease aitach additional sheets if needed).

1. Equipinent and Yehicles

Make and Model Cwrent hvoed or Leaved Used as collateral?  YWhkere is itein stored?
Value by Firm or Owoer?

ts

s

il

2. Office Space
Sireet Address Owued or Leased by Fitm or Owner? Current Valwe of Property or Lease

TS DOT Unifonn DBE- ACDBE Cerficaion Application = Page L4 of 14
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!/‘."‘ '"'\‘
3. Storage Space (Provide signed lease agreements for the properties listed) \g /’
Street Address Owned or Leased by Current Value of Property or Lease
Firm or Owner?

D. Does vour firm rely on any other firm for manageinent functions or employvee payvrolt? U Yes O No

E.Financial'Banking Inforination (Provide bank anthorization and signature cards)

Name of bank: Ciry and State:
The following individuals are able 1o sign checks on tlus account:

Name of bank: Ciry and State:
The following individuals are able 1o sign checks on this account:

Bonding Information: If vou have bonding capacity. identify the finn's bonding aggregate and project hnuts:
Aggregate linut $ Project [t $

F. Identify aH sources, amounts, and purposes of mouney loaned to vour firm including from financial
institutions. Identify whether vou the owner and any other person or fivin loaned inoney to the applicant
DBE/ACDBE. Include the names of any persons or firms guaraunteeing the loan, if other than the listed owner,
( Provide copies of signed loan agreements and securiry agreements).

Name of Source Address of Source Name of Person Origiual Current Purpose of Loau
Guaranteeing the Amount Balance
Loan
1.

1o

[#Y]

G. List all contributions o1 transfers of assets to/from your firm aud to/fremn any of its ewners or another
individnal over the past two Years (Arach addinonal sheets if needed):

Contribution/Asset Dollar Value  From Whom To Whoin Relationship  Date of
Transferved Transferred Trausfer
1.

7.

-
3

H. List current licenses/permits held by any owner and/or emplovee of vour firm
(e.g. contractor, engineer, architect, etc. i Antach additional sheets if needed):

Name of License/Perinit Holder Type of License/Permit Expiration Date State

U.S. DOT Uniform DBE: ACDBE Cerufication Application » Page 11 of 14
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L. List the thvee largest contracts completed Dy yonr v in the past three vears, if any:

PN
L

Name/Location of Type of Work Perforied

Project

Name af
Owoer/Contractor

Dollar Yalue of
Contract

far

J. List the three Iargest active jobs on which vour firin is curvently working:

Number

Name of Prime Location of Tpe of Work Project Anticipated  Dollar Value
Contractor and Project Project Start Date (’0';[1“'"0" of Contract
ate

(53]

AIRPORT CONCESSION (ACDBE) APPLICANTS ONLY MUST COMPLETE THIS SECTION

Identify the following information concerning the ACDBE applicant fivin:
Concession Space Address / Tocation at YValue of Property or

Fees/Lease Pavments

Adrport Lease

Paid to the Alvport

Provide inforinatien concerning any ofher airport concession businesses the applicant firin or any affiliate owns

and/or operates, including name, location, rvpe of concession, and start date of concession

| Name of Congession Location Type of Concession |

_Stayt Date of Coucession

LU S DOT Untfons DBE. ACDBE Certificanou Applcation # Page 12 of 14
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!?m\\} AFFIDAVIT OF CERTIFICATION
X‘ This form must be signed and notarized for gacl ovner wpon which disadvantaged status is relied.
F 2

Trurgn @

A MATERIAL OR FALSE STATEMENT OR OMISSION MADE IN CONNECTION WITH THIS APPLICATION IS
SUFFICIENT CAUSE FOR DENIAL OF CERTIFICATION, REVOCATION OF A PRIOR APPROVAL, INITIATION
OF SUSPENSION OR DEBARMENT PROCEEDINGS, AND MAY SUBJECT THE PERSON AND/OR ENTITY
MAKING THE FALSE STATEMENT TO ANY AND ALL CIVIL AND CRIMINAL PENALTIES AVAILABLE
PURSUANT TO APPLICABLE FEDERAL AND STATE LAW,

I i full name printed).

swear or affinu under penalty of law that L amn

(title? of the applicant firm
and that 1

have read and undersiood all of the questions in this
apphication and that all of the foregoing information and
statements subntted i this application and 1ts attaclunents
and supporting documents are e and correct to the best of
my knowledge. and that all responses to the questions are full
and complete. onurming no material mformation. The responses
include all matenial wfonmation necessary to fully and
acowrately wdennfy and explamn the operations. capabilities and
pertinent story of the mamed firm as well as the ownerslup.
contral. and athilianons thereof.

I recognize that the information subimitted 1n tlas application is
for the purpose of inducing certification approval by a
government azeney. Lunderstand that a govenument agency
may, by means it deems approprate. determune the accuracy
and muth of the statemients 1n the apphication. and [ authorize
such agency to contact any eniity named m the applicanon. and
the namied fin’s bodling compaies. banking instinutions.
credit agencies. contractors. clients, and other cartitying
agencies for the prupose of verifying the intormarion supplied
and deternmming the named firm’s ehgiluling

1 agree 1o submut to govenunent audit, exanunation and review
of books. records, documents and files. in whatever form they
exist. of the named firm and irs affiliares, mspection of its
placesis) of business and equipment. and to pernut imterviews
of its principals. agenrs. and employvees. T undersrand thar
refusal to pernut such inquiries shall be grounds for denial of
certification.

It awarded a contract. subcontract. concession lease or
sublease. I agree to prompily and directly provide the prime
contractor, if any. and the Departinent, recipient agency. or
federal fimding ageucy on an ougowmg basis, curent. complete
and accurate infonmation regarding ¢ 11 work performed on the
project: {21 payments: and (3} proposed changes. if any. to the
foregaing arrangemens.

1 agree to provide wiitten nofice to the recipient ageusy or
Umfied Certification Program of any matenal change in the
information containted i the orginal application within 30
calendar days of such change {e.g.. ownership changes.
address telephone number. personal net worth exceeding $1.32
nullion. ete. b

1 acknowledge and agree that any misreprasentations in this
application or i records pertanung 1o a contract or subcontract
will be grounds for termunatiig any conmract or subcomtract
which may be awarded: dendal or revocation of certificanon
suspension and debarment: and for initiating action under
federal and or state law concenuing false statement. fraud or
othier apphcable offenses.

I certify that | am a socially and econonucally disadvantaged
individual who 15 an onwner of the above-referenced firm seeking
certification as a Disadvantaged Business Enterprise or Airport
Concession Disadvantaged Busmess Enterprise. I support of my
apphication. I cermify that I am a member of one or more of the
tollowing groups. and that I kave held myself out as 3 member of
the groupis + (Check all that applyr.

O Fenmle O Black American O Hispanic American
QO Native American 2 Asiau-Pacific American
Q Subcontinent Asian American O Otlier (specify)

[ certify thar I aan socially disadvantaged because [ have bean
subjected 1o racial or ethnic prejudice or culnwal bias. or have
suffered the etfects of discrinunation. because of my identity
as a wember of onle or more of the groups identified above.
without regard to my mdividual qualities

1 finther certify that miy personal net worth does not exceed
$1.32 nullion. and thar I any econonucally disadvanraged
becanse iy ability to compete in the free enterprise system has
been nupaired due to dinnmshed capital and credit
opportunties as compared to others in the same or sinular line
of busitess wlhio are not socially and econonucally
disadvanraged.

I declare under penalty of perjury that the information
provided i this application sd supporting documents is tine

and comect,

Signanue

{DBE ACDBE Applicantt tDate)

NOTARY CERTIFICATE

U.S. DOT Uniform: DBE ACDBE Cernificanon Application ® Page 13 of 14
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UNIFORM CERTIFICATION APPLICATION
SUPPORTING DOCUMENTS CHECKLIST

In order to complete your application for DBE or ACDBE certification, you must attach copies of all of the following
REQUIRED docutnents. A failure to supply any information requested by the UCP may result in vour fliin denied

DBE/ACDBE certification.

Required Documents for AR Applicants

—~ Reésumes ithar include places of enyployuient with

comesponding dates). tor all owners. officers. and key

personuel of the applicant i

T Personal Net Worth Statement for each socially and

econcmically disadvamtaged owners comprising $1%o or more

of the ownership percentage of the applizant firm

~ Personal Federal tax renuns for the past 3 vears. 1if

applicable. for each disadvantaged owne

= Federal tax retums { and requests for extensions} filed by

tle firm and 1ts affiliates with related schedules. for the past 3

vears

~ Documented proof of contnibitions used to acgure

ownership for each owner (e.g.. borh sides of cancelled

checksi

Z Signed foan and secunty agreemenis. and bonding torns
List of ecuupiment and or velucles owned and leased

ineluding VIN numbers. copy of fitles. proof of ownership.

usiatice cards for each vehiele.

Z Titleish. registration certificateds). and US, DOT munbers

tor each truck owned or operated by your finn

= Licenses. license renewal forms. pemuts. aud houl

authonry forms

Z Deccriprions of all real estare ¢includiug oftice storage

space, ete. owned leased by yowr firm and docwmnented proof

of ownership. signed leases

2 Documented proof of any tansfers of assets 1o from vouw

i il or 1o from any of its owners over the past 2 vears

Z DBE ACDBE and 1. SDB, MBE WBE

cemtificanions. denials. and or decernficanions, if applicabla:

and any U8, DOT appeal decisions on these actions

Z Bauk awhonizarion and signarory cards

Z Schedule of salanes tor other remueration} paid to all

otficers. managers. owuers. and or directors of the firm

T List of all employees. job titles. and dates of employent.

~ Proaf of warehouse storage facility ownership or lease

aragerents

Partnership or Joint Ventitre

— Ongnal and any amended Parmerslup or Jomt Vennwe
Agresments

Corporation or LLC

Z Offimal Aanicles ot Incorporanon s signed by ihe stare
officialy

~ Both sides of all coarporate stock centificates and vour
firm’s stock nansfer ledgen

= Shareholders™ Ageementisi

T Namutes of all stocklolders and board of directors meetings

Z Corporate by-laows and any antendiments

Z Corporate bank resolution and ank signanre cards

~ Offia] Cemficare of Formation and Operating Agreement
with any amendments tfor LLCs)

Optional Docrments to Be Provided on Reguest

The UCP 1o sehich you are gpplving mav require the
swbmiission of the followmg dacwments. If requested to
provide these document, vou st supply thew it vour
application or at the on-site visit.

Proof of citizenslup
7 Inswrance agreements for each wick owned or operated by
yowr firm
~ Audited financial starements (t avamlable)
I Personal Federal Tax retumns for the past 3 vears. 1f
applicable. Tor other disadvantaged owners of the firm
= Trust agreements held by any owner clainung
disadvantaged <tars
Z Year-end balance sheets and income statements for the
past 3 vears cor life of firnn. if fess than rivee vears

Supplivrs
T List of product lines carried and List of distnbution
equipment owned and or leased

LS, DOT Uniforu DBE: ACDBE Certification Applicanon @ Page 14 of 14
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S Personal Net Worth Statement OMB APPROVAL NO
_{ M\‘ U.S. Departnent of For DBE/ACDBE Program Eligibility EXPIRATION DATE
8 ) Transponiation As of

Turgy o8

Thus form is used by all participants in the U S. Department of Transportabon's Disadvantaged Business Enterpnse (DBE) Programs Each individual
owner of a iom applying (o participate as a DBE of ACDBE. whose ownership and controd are relied upon for DBE cenfication must complete this form
Each person signing this form authonzes the Unified Certification Program (UCP) reciprent to make mquines as necessary to venfy the accuracy of the
slatements made. The agency you apply to will use the information provided 1o determine whether an owner is economically disadvantaged as defined in
the DBE program regulations 49 C F R Parts 23 and 26 Return form to appropriate UCP certifying member, not U.S. DOT

Name Busmess Phone

Residence Address (As reported to the 1RS) Residence Phone
City. State and Zip Code

Business Name of Applicant Firm

Spouse’s Full Name
{Mantal Status Single. Mamied, Divorcad, Union)

ASSETS {Onut Cents) LIABILITIES {Omit Cents}

Cash and Cash Equivalents S Loan on Life Insurance S
{Compiete Section 5)

Retirement Accounts (IRAs, 401Ks, 402Bs, $ Mortgages on Real Estate $

Pensions, el j {Report il value aunus lax and Excluding Pnmary Residence Debt

interest penalties that would apply if assels were [Camplete Section 4}

distributed today) (Complele Section 3}

Brokerage, Investment Accounts $ Notes, Obligations on Personal Property] $
{Compiete Section 6)

Assets Held i Trust s Notes & Accounts Payable to Banks s
and Gthers {Complete Section 2}

Loans to Shareholders & Other Recevables $ Other Liabiities $

{Complete section 6} {Complete Section 8}

Real Estate Excluding Pnmary Residence 3 Unpaid Taxes $

{Compiete Section 4) {Complete Section 8)

Life insurance (Cash Surrendsr Vaiue Only) $

{Compiete Section 5)

Qther Personal Property and Assets $

{Camplete Section £)

Busimess interests Other Than the Applicant Firm s
{Complete Sechon 7 )

Tatal Assels | & Total Lisbdities | $
NET WORTH
Section 2. Notes Payable to Banks and Cthers
Original Current Payment Frequency How Secured or Endorsed Type of
Name of Notel st Balance Balance Amount (monthly, etc ) Collateral

5. DOT Personal Net Worth Statement for DBE/ACDBE Program Eligibility ¢ Page 1 of 5
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Sectich 3, Brokerage and custodial accounts, stocks, bonds, retiremant accounts. (Full Value) {Use aftachments if necessary)

Account

Name: of Secunly / Brokerage Accoum 7 Retiement

Maorke! Value

[ y
ost uckatn/Exchange

Cate of

Total Vi
Quotatron'Exchange olal Viatue

! !
Type of Property |
Addrass

Promary Residence |

Property B

Section 4. Real Estate Owned (Including Primary Residence, investmant Froperties, Peraonsl Property Leased or Rénted for Business
Purposes, Farm Properties. or any Other Income Producing property). (List each parcal separately Add additional sheets if necessory)

Property C

Date Acquired and Method
of Acquisiion (purchasa,
mhenl. dviice, gift, ¢lc )

Names on Deed

' Purchpse Price |

‘L Present Market Yatue I

1 Source of Marke! Valualion |

HName of ol Mortgage
Helders

Morlgega Ace # and
batance {as of date of form)

Equity ine ol credit balonce |

Amount of Payment Per
Month/ rear (Specily?

Section 5. Life insurance Held (Gve face amount and cash sumender velua of policies, name of insurance company ard beneficianes)

i fiturance Compary

l Face Vake

Cash Surrender Amouni } Beneliciories

Loan on Pdicy Informahon

|
| |
| |

|
|
|

5. DOT Personal Net Worth Statement Tor DBE/ACDBL Program Eligibilivy » Page 2 of 5
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{ Section 6. Other Peronal Proparty and Aassts {Lise atlachments as necessary)

Accounls and Notes Recenables

. b
1 Tetal Presant Arnount of Isthis | Lien o Nole amoaunt
Value | latdity asset and Tems of

‘ Typs of Property or Asset ({Bxlance) irsured? Payment
Automobias una Véh»-cles fincluding recreaton vel'acl:as. motorcycles, o o T i
Dioats, etc ) Include personally cwned veticles thal are leased or renled 1o
husinassirs of other indinduals

| |

‘1 Household Goods 7 Jewelry |

] i

| |

1 |

} Other (Lt} | t

L |

| |

I

1

Section 7. Value of Other Business [nvestments, Other Businesses Owned (excluding applicant firm)
Sole Propeetorstips, Ganerg Parnes, Jomt Verturas, Limited Lintality Compajies. Closgly-teld and Publie Traded Corporations

Section B. Other Liabilities and Unpaid Taxes {Describe)

Section 9. Transfer of Assets: Have you within 2 years of this personal net werth statement, transferred assets to a spouse. domestic
partner, Telative. or sntity in which you have an ownership or hensficial interest including a trust? Yes ” No Z 1 yes, descnbe

} dectare under penatty of panury that the information provided n this personal net worth siatement ond supporting documents 15 complsle Urue and
coemect | certdy thal nd assets have been transtemed 10 any benekaary for l2ss than far markel volue in the las: two years | fecogmize tha! the
nformation submitted 1n this apphicatian is for the purpose of inducing certificabon approval by a government agency | undersland that a govemment
ayency may. by means it deems appropiiaie, detemine the occuacy and truth of the statements in the apphicason and this personal net worth
statemenl. and | awhonze such agency 10 contact any entity named in the application of this personal fmancial statement, including the names
banking institulons, credit agencies, contractors, clients and olhad ceflifying agencrzs for e purpcse of venfang the infomation suppled and
detemmimieg the named firm's ebgibibity | acknowledge and agree tha: any misiepresentations m this applicatien o i records peflaning to a conbriact
or subcontract will be grounds for termating any condract of subcon’Tact which may be awarded, denwl of revecotion of cerlidicabon suspension and
Gebamant, ated 1or inteng oo uader (eoeral andion state 1w concoring talse statement, fraud of other apphicable offensas

NOTARY CERTIFICATE:

tinser applicabke state acknowledgment, affimabon, or aath)

Fgrature \DBEACDEE Crarer; Cae

in Codec U] e fcaaton feguesled Uy g 1om, 1Ne Deparlirenl oF Tratsdataten € onoies wiih Federd Freedom of mfoniidn and Fovacy AC 1D 5 0 852 ad 25231
PROVISONS  TNE PRIVICY ACt Provickes COMPRENENEia pIalet Wons 1of vaur personal miomanion TS IRCLides nevs inicnmabon 15 coiecled usen, hedosed, 3100, ant

e Akl Yo mfoemation wif nol be isciosed o Ui partes atthout your consent The information cofecied wil be ased soily 1o determne your ims ehgitdity 1o
participate n 1he Desaiv gt Business Enterprse (DBE | Program or Arpatt Concesswmake DIBE P rograms as detined 0 45 G F R Pars &% and 26 You May Fevew
D s comprets Prvace Act Statement n the Fedzral Segister pubkshed on Apnl 17, 2000 w5 FRO13TZ,

{5, DOT Personal Net Worth Statement For GBESACDBE Program tigibility = Page 3 of 5
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Please do not make adjustments to your tiglwres pursnant te
LA, DOT vegulaions 49 ¢ F R, Parms 25 and 26, The
agency that you apply to will wve the mfornunon provided
on vour complered Pevsonal Net Worth (PN W) Statement o
detenuie whether you meet the ecannnie disadvintage
requurements of 49 C F.R. Parts 23 and 26. 1f there are
discrepancies o quesiions regndimg vou Torm, it iy e
reruned to vou to correct and complete agmn

An ndividual™s personal net worth according 10 49 C F R
Parts 23 and 26 inclides ondy i or her own Jiire of aseers
lieldl wepararely. jomthv, or a5 conmmnty property with the
individual s spotse and excludes the following:

s Diclivichial™s ovwnership urrerest i the applicant firn:

s Indivichal™s equiny in fus or her prunany residence:

*  Tax and wieiest penalties that wonld acome s retzinent
SAVULES O WVestiuesity (e, @ petision plans, ndividual
Rerrenient Accounts, S0tk accomts, ety were
Jistributed ar the present mine,

Indicate on the forn i any e are gotntly ovwaed [t the
personal ner worth of the magoriny ownen ) of the firm
exceeds 31 A2 wnihion s definad by A9 CF R Parts 23 ad
26, the fim 1= not eligible for DBE ot ACDBE cenificanon.
It 1he personal net worth of the majoriny ower) s exceeds
die S1.22 willion cap ar any tne atter vour firm i certified.
the firm i+ no longer eligible for cerrificarion. Shonld that
weeur, 1l 1s vour responsibility o contact your certifying
ageney i wrinng o advise that your fum no longer qualifies
as 0 DBE or ACDBE . You nmist Bl out ol e iterns un the
Personal Net Wortll Statement.

I necessary. use addizional sligets of paper 10 report all
iformation and deraile, I your have any questions abour
complerg this forny please contact one of the UCP
centifying agenae,

Assels

Al assers st be repormed at their currenr fayr market values
s of the dare of vour stulement. 4ssessor's mssessed value
Jor real estare, for example, is nol acceptable. Assets held
1 2 tast should be wnehwded

Cashoand Cash Equivatents: On pagze |, enter the 101al
amonnt of ¢ash or cash equuvalents m bouk acconnts,
mchuding checking. savings. nwoney market. certiBeates of
depoail lebd domestic or toreign. Provide copies of e bank
stateiment.

Retiremnent Accouwts., TRAL 4015Ks, 403Bs, Pensions: On
paze L, cater the full value simins tax aul mrerest peslie,
that would apply it acsets were distibitted as of the date of
tia foriny Describee the munber of shares. rame of securities.
wost imarket value, date of quotaton. and rotal vahue m
section A on page 2.

Ceeneral lusteuctions for Completing the
Personal Net Worth Statemet
for DBE/ACDBE Program ERaibiliry

Brokerage aud Cuostodial Accounrs. Stocks. Bouds,
Retirement Acconnis: Repoit toral value on page 1. amd on
page 2. section 3. enter the name of the weawny. brokerage
account. retirernent accounr, ete.: the cosn narker value of
thee 2imnet, thie date of quotation: and tolal value as of the dare
of the PNW' <tateiuem,

Ansery Held in Trust: Enter the total value of the assety, held
i v page 1oand provide the names of beneficianes
ad wstees. andd otlier formanion n Secien & on page 3

Loans to Sharebolders aud Guther Receivables not listed;
Enter anwounts foaned ro vou fiom vour firnw front any other
buosiness ennity i wlicly yor hodd asn owuershp interest, and
othier recenvables not histed above. Conglete Section 6 on
page 3.

Real Estate: {he rorl value of seal estane excluding yow
prowary restdence shonld be listed onpage 1. T section 4 on
page 2. please list yoru prinsuy residence ni colunw 1.
wiehuding the addvess, method of acquisition, date of
acquired. namwes of dead. purchise price. present fan nuwrket
alue. sowrce of ikiket valuation, names of all mortzage
lolders. inortzage accounie number a1l balance, equin line
of credit balance. and muouwat of pavinent, List tus
nformation for all real estate held Plesse enanre that the
section comtains all 1eal eviate owned, inclnding rewal
_,‘_O—gn»,—,—m.‘. TACATLIML —:._.a.—.qnw—_:a,...._ O r.mh_ _.__.:_.va.a.ﬂ—r-.l.

persanil property leased o renfed for busness puposes.
farne properties and any orer income producmg properties,
ete, Attach additional slieers if needed.

Life Tuswrmnee: On page | enter he cashosumender value of
s asset. i section & on page 2. @nter the name of the
wstiraues sonpany, the e value of the pobsy. cash
surrendar value, Beneticiony sanes, and foans ou the policy

Othier Persound Property and Assets: Enter the tolal valoe
of personal properm anl avsers vou owa on page | Parsonal
property meludes motor velucles. boars, trailers. pewelry,
firriture. honsehold goods. collectibles, cdothing. aud
pevsonally owned velucles that are leased ortenred 1o
Dutsinesses or other wdividuals In section 6 n page 3. list
theze assets and enter the prasent value. the balance of any
Leabulitres, whether the nsser v insared, and ben or note
wiformation awd terns of paynents, For acconrs and nores
receivable, aler the rotal value of all monies owed to you
peveonally. if any. This should inctude sharelolder loans o
the applicant By if those exist, 1f flie asser is mawed. you
1y be acked w provide acopy of the pohicy. You may also
be asked to provide a copy of any liews or notes on the
propeiry.

Other Businesy Jurerests Ostter than Applicant Firm: On
poge L. enter the toral value af your other business
sttty (exelindiog the appheant fam In section T on
page 3. enter mformation concening (e busmesses vou
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hold an ownerslup interest in. such as sole proprietorships.
parmersiips. joint vennyes, corporanons. or hnured liabaliry
corporations (other than the applicant tim). Do not reduce
the value of these entries by any Joans fiom the outside firm
to the DBE ACDBFE applicant busniess,

Liabilities

Mortgages on Real Estate: Enter the wotal balauice on all
niortgages payable on real estate on page 1.

Loans on Life Insurance: Eater the total value of all loans
due on life insurance policies on page 1. and complete
section 5 on page 2.

Notes & Accouuts Pavable 1o Bauk and Others: On page
1. secnion 2. enter details concenung any liabiliny, including
manwe ot noteholders. onginal and currernt balances. payment
ternis, and securiry collateral niformantion. The enries <hould
mclude awromobile instalfent accounts. This should nor.
however. melude any inortzage balances as this information
1s caphured i section 4 Do uet uclude loans for your
business or mortgages for your propeities in this section,
You may be asked to subiut copy of note secunity
agreement, and the most receit accowr statement.

Other Liabilities: On page 1. enter the total value due on all
other habilites not Listed i the previous entries. In section
§. page 3. report the name of the individnal obligared. names
of co-signers. description of the liabiliry. the name of the
eruity owed. the date of the obligation. payment amounts and
terms, Note: Do pot nelude contingent habilities i this
section. Contgent habihifies are habilities that belong to
vou only if an eventis) should occw. For exanple. if you

have co-signed on a relative’s loan. but vou are not
responsible for the debr until your relanve defanles, that is a
connngent iabihry. Contugent iabilities do not couunt
towvard vour net worth until they becomne actual liabilities,

Cnpaid Taxes: Enter the toral amonm of all taxes thar are
cwrently due. but are uupaid on page {. aud complere
section § on page 3. Contingent tax Habilites or anticipared
taxes tor cuvent year should net be mcluded. Describe in
detail the name of the individual obhigated, names of co-
stgniers. the rype of unpad rax. to whom the tax s payable.
due dare. amount. and to what property. if any. the fax lien
artaches. If none, state “NONE.” You must inchide
docuunentation. such as 1ax liens, to cupport the amonnts.

Transfers of Assets:

Transfers of Assets [f vou checked the box indicating ves
on page 2 m tlus category. provide details on all asset
ransfers iwithin 2 years of the date of tlis personal et
worth statement’ to a spouse. doneshie partiser. relative. or
entity i which vou have an ownership or beneficial mterest
wweluding a trust. Include o deseriprion of the asset: nanies of
michividuals on the deed. title, note or ofler mstrument
indicating ownership ngh: tie names of nuchvidnals
receiving the assets and their relation to the transferor: the
date of the transfer: and the value or consideranon recenved.
Submit docunentanon requested on the form related 10 the
transfer.

Affidavit

Be sure to s1zu and date the statziment. The Personal Net
Worth Statement must be notarized
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ATTACHMENT 18

State of California California State Transportation Agency
Independent Office of Audits And Investigations

Memorandum

To: Date: June 29, 2020
SABRINA WATTS-JEFFERSON i

Acting Assistant Director File: P3010-0652
Office of Civil Rights Caltrans

From:

RHONDA L. CRAFT

Inspector General

Independent Office of Audits and Investigations
P.O. BOX 942874, MS-2

Phone (9216) 323-7111

Fax (?16) 323-7123

Y 711

https://ig.dot.ca.gov

Subject: Final Audit Report For Good Faith Efforts

Attached is the Independent Office of Audits and Investigations’ final audit report
on the Good Faith Efforts Audit. Your response has been included as part of the final
report. This report is infended for your information and for Deparfment Management.

Please provide our office with status reports on the implementation of your audit
finding dispositions 60, 180, and 360 days subsequent to the tfransmittal date of this
memorandum.

Senate Bill 1 requires the Inspector General to report at least annually, or upon request,
to the Governor, the Legislature, and the California Transportation Commission with

a summary of audit findings and recommendations. The summary along with this
report and the status reports will be posted on the Independent Office of Audits and
Investigations' Internet Web site.



SABRINA WATTS-JEFFERSON
June 29, 2020
Page 2

We thank you and your staff for their assistance provided during this audit. If you have
any questions or need additional information, please contact Alice Lee, Audit Chief,
at (916) 323-7953, or me at (?16) 323-7863.

Affachment

c: Toks Omishakin, Director, Caltrans
James E. Davis, Chief Deputy Director, Caltrans
Elissa Konove, Deputy Secretary, California Transportation Agency
Mitch Weiss, Executive Director, California Transportation Commission
Aimee Kratovil, Director of Program Analysis, Federal Highway Administration
Will McClure, Civil Rights Program Manager, Federal Highway Administration
Diana Antony, Chief Deputy Inspector General
Debbie Lumpkin, Deputy Inspector General of Diversity
Alice Lee, Audit Chief
David Wong, Audit Manager
Barbara Nolan, Lead Auditor
Tejwant Kaur, Auditor



F ACT s H E ET Report Date: June 29, 2020 P.0. Box
Report: P3010-0652 942874 - MS2

Sacramento, CA
94274-0001

INDEPE
NDENT OFFICE OF AUDITS AND INVESTIGATIONS 916.323.7111

Rhonda L. Craft, Inspector General
Good Faith Efforts Audit

Background

Good Faith Effort (GFE) is a process where a bidder on a federally-funded project
demonstrates compliance with requirements for Disadvantaged Business Enterprise (DBE)
participation goals. Bidders can demonstrate GFE either by showing they obtained enough
DBE commitments to meet the participation goal, or if the goal is not met, they can
document how adequate efforts were made to meet the goal. A DBE is a for-profit small
business that is at least 51 percent owned by one or more individuals who are both socially
and economically disadvantaged and whose management and daily business operations
are conftrolled by one or more of the disadvantaged individuals who own it.

As required by federal regulation, Caltrans sets an overall goal for DBE participation on
its federally-assisted contracts. The current goalis 17.6 percent. In order to meet this
overall goal, individual contract goals for DBE participation are established on federally-
funded contracts that have subcontracting possibilities. When a DBE participation goal
is established, the contract award can only be made to the winning bidder if Caltrans
determines the bidder documented GFE to meet the goal.

Key Findings

Caltrans GFE policies and procedures generally comply with federal regulations and Caltrans
generally complies with GFE requirements through its policies and procedures such as the
Caltrans DBE Program Plan, and the Office of Civil Rights’ (OCR) Operational Procedure and
Administrative Reconsideration Guidelines. However, we found 12 of 65 (18%) DBEs tested
were not certified for the correct NAICS code to count toward DBE contract participation
goals.

Key Recommendations

« Caltrans should update its Standard Specifications and Statement of Qualification
Submittal Instructions for bidders to state that appropriate NAICS codes are required to
count for DBE participation work on contracts.

e Caltrans should expand OCR's operational procedures to include steps that ensure DBEs
are certified for the NAICS code(s) applicable to the kind of work performed on the
contract so that DBEs are properly counted towards DBE participation goals.

e OCR should confirm with FHWA if Caltrans’ current GFE procedure to allow either a work
code or NAICS code certification is acceptable for meeting DBE contract participation
goals.



California Department
Of Transportation

Good Faith Efforts

AUDIT REPORT
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Independent Office of Audits and Investigations Good Faith Efforts

Summary, Objectives, Scope,
Background, Methodology

Summary

The Independent Office of Audits and Investigations completed an audit
of the California Department of Transportation’s (Caltrans) Good Faith
Efforts policy, practices, and procedures. For federally-assisted contracts,
bidders are responsible to make adequate good faith efforts (GFE) to
meet Caltrans’ established Disadvantaged Business Enterprise (DBE)
participation goal for contracts. To demonstrate GFE, bidders are required
to either 1) document enough DBE participation to meet the contract
goal or 2) if the goal is not met, document that it made adequate effort
to meet the goal. Caltrans is responsible for determining whether bidders
made adequate GFE to be awarded a contract. Our audit found that
Caltrans policies and procedures generally comply with federal GFE
regulations, and the policies and procedures are followed; however,
improvements can be made to ensure DBEs are certified with specific
federally required codes associated with the kind of work the contractor
would perform on a contract.

Objectives And Scope
The objectives of the audit were to determine if:

« Caltrans’ Disadvantaged Business Enterprise (DBE) policy and
procedures comply with federal regulations for determining GFE.

« Caltrans is following its GFE policy and procedures.

The scope of the audit included reviewing GFE determinations on
federally funded contracts awarded between October 1, 2018 and
September 30, 2019. The extent of our audit covered the GFE process
between advertisement and award. Our audit did not cover processes
related to GFE that take place prior to advertising such as DBE goal setting
or after contract award, such as the monitoring of DBE utilization.

We conducted our audit from December 18, 2019 through March 24,
2020. Changes after these dates were not tested, and accordingly, our
conclusions do not pertain to changes arising after March 24, 2020.
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Background

GFE is a process where the winning bidder on a federally-funded project
demonstrates compliance with requirements for DBE participation

goals. Bidders can demonstrate these efforts in one of two ways; 1) the
bidder can show they obtained enough DBE commitments to meet the
participation goal, or 2) if the bidder does do not meet the goal, it can
document how adequate efforts were made to meet the goal. A DBE is
a for-profit small business that is at least 51 percent owned by one or more
individuals who are both socially and economically disadvantaged and
whose management and daily business operations are controlled by one
or more of the disadvantaged individuals who own it.

As a recipient of federal financial assistance from the United States
Department of Transportation, Caltrans is required by federal law to
establish and implement a DBE program. The DBE program is designed

to remedy ongoing and past discrimination in federal-assisted highway,
transit and airport contracts. Among its objectives is the use of DBEs

in all types of federally-assisted contracts and procurement activities.

As required by federal regulation, Caltrans sets an overall DBE goal
triennially. Currently, the overall goalis 17.6 percent of all federal contract
dollars. In order to meet the overall goal, individual contract goals for
DBE participation are established on federally-funded contracts that

have subcontracting possibilities. Individual contract goals are based

on the type and location of the confract work and the availability of

DBEs to perform the particular type of work. The contract goal is set

and approved by Caltrans Office of Civil Rights (OCR) prior to contract
advertisement. When a DBE participation goal is established, the contract
award can only be made to the winning bidder if OCR determines GFE
was met by the bidder either meeting the goal or documenting an
adequate GFE to meet the goal. The award cannot be denied to a
bidder who failed to meet the goal but documented adequate GFE to
meet the goal.

If a winning bidder does not meet the goal and does not document
adequate GFE to meet the goal, the bidder must be provided

an opportunity for administrative reconsideration. As part of the
reconsideration, the bidder has the opportunity to provide written
documentation or argument to support how it either met the goal or
how it demonstrated adequate GFE. Caltrans then provides the DBE
with a written response and explanation on its reconsideration decision.
Caltrans’ GFE determination process is shown in the flowchart at
Attachment A.

OCR, the program responsible for GFE review procedures, developed
the DBE Program Plan, Operational Procedure and Administrative
Reconsideration Guidelines to comply with federal regulations and to
provide guidance for
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Caltrans to determine whether a DBE demonstrates GFE. The Caltrans
Division of Engineering Services is responsible for awarding major
construction contracts and the Division of Procurement and Contracts
is responsible for awarding other contracts such as minor construction
contracts, architecture and engineering, and service contracts.

Methodology

We conducted this performance audit in accordance with generally
accepted government auditing standards. Those standards require that
we plan and perform the audit to obtain sufficient, appropriate evidence
to provide a reasonable basis for our findings and conclusions based on
our audit objectives. We believe that the evidence obtained provides

a reasonable basis for our findings and conclusions based on our audit
objectives.

We reviewed Caltrans GFE policies and procedures for compliance

with Title 49 of the Code of Federal Regulations, Part 26 (49 CFR 26)

and Appendix A to 49 CFR 26. We reviewed OCR documentation to
support that GFE was met either through 1) the winning bidder meeting
the DBE participation goals or 2) the winning bidder not meeting the
goal but showing that adequate effort was made to meet the goal. For
bidders that OCR determined did not show GFE, we reviewed the files to
determine if the bidders were offered an opportunity for reconsideration.

For the audit period of October 1, 2018 to September 30, 2019, Caltrans
awarded a total of 296 contracts that had DBE participation goals. This
consisted of 239 major construction contracts and 57 other contracts. To
determine if GFE determinations were supported, we tested a sample size
of 30 contracts; 24 major construction contracts and six other contracts,
representing about 10 percent from each type of contract. Of the 30
samples, 16 contracts were awarded to winning bidders that met the DBE
parficipation goal and 14 confracts were awarded to winning bidders
that did not meet the participation goal but were determined to have
documented adequate GFE.

Federal requirements state that for DBEs to count tfowards meeting
participation goals, they must have a North American Industry
Classification System (NAICS) code (a six-digit code used by state and
federal agencies to classify business activities within an industry) for the
work performed on the contract. Therefore, we selected 16 contracts out
of the 30, which included a total of 45 participating DBEs, to determine

if each of the DBEs were certified for the federally required NAICS code
associated with the DBE's work code to be performed.
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Views of Responsible Officials

We requested and received a written response from the OCR who
disagreed with the finding and recommendations. Please see
Attachment B for the response and Attachment C for the Independent
Office of Audits and Investigations’ comments to the response.
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Results, Findings and Recommendations

Results

Based on our testing, we determined Caltrans GFE policies and
procedures generally comply with federal regulations and Caltrans
generally complies with GFE requirements through its policies and
procedures such as the Caltrans DBE Program Plan, and the Office of Civil
Rights’ (OCR) Operational Procedure and Administrative Reconsideration
Guidelines. We found that Caltrans’ procedures generally assessed GFE
properly for bidders that met Disadvantaged Business Enterprises (DBE)
participation goals as well as for bidders that did not meet participation
goals. Additionally, when bidders did not show GFE, we found adequate
documentation to reasonably support OCR’s determination. We also
determined Caltrans appropriately offered reconsideration when the
bidder did not document adequate GFE.

However, as noted below, we found instances where Caltrans did not
document that DBEs were certified for the specific NAICS code associated
with the Caltrans work code identified by the prime bidder.

FINDING 1 - DBEs Are Not Certified For The Specific NAICS Code Required
To Count Towards DBE Participation Goals

We selected 16 contracts with 65 DBEs to determine if the DBEs were
certified with the specific NAICS code required for the work activity or
work code identified by the winning contract bidder. We found 12 out
of 65 (18%) DBEs were not certified for the correct NAICS code to count
toward DBE participation goals.

Caltrans’ Standard Specifications for construction contractors and
Statement of Qualifications (SOQ) Submittal Instructions for architectural
and engineering contracts do not require NAICS codes but allows prime
confractors the option to use either a NAICS code or a Caltrans work
code on the DBE commitment form. Though federal regulation allows
contractors to use other codes in addition to NAICS codes, such as
Caltrans work codes, federal NAICS codes are always required to count
toward DBE participation goals.

Without an applicable NAICS code, DBE participation percentages may
be improperly counted towards satisfying GFE when meeting the contract
goal. In addition, though not directly related to GFE, if DBEs are not
properly certified in
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a NAICs code, they are unable to use the certification in other states to
bid on projects within that same NAICS code’s work activity.

49CFR26.53(b) states, “In your solicitations for DOT-assisted contracts

for which a contract goal has been established, you must require the
following: A description of the work that each DBE will perform. To count
toward meeting a goal, each DBE firm must be certified in a NAICS code
applicable to the kind of work the firm would perform on the contract.”

Recommendations

A. OCR, the Division of Engineering Services, and the Division of
Procurement and Contracts should work together to update the
Standard Specifications and SOQ Submittal Instructions to state
that the appropriate NAICS codes are required to count for DBE
participation work on contracts.

B. OCR should expand operational procedures to include steps that
ensure DBEs are certified for the NAICS code(s) applicable to the kind
of work performed on the contract so that DBEs are properly counted
towards DBE participation goals.

C. OCR should confirm with FHWA if Caltrans’ current GFE procedure to
allow either a work code or NAICS code certification is acceptable for
meeting DBE contract participation goals.

Caltrans’ Office of Civil Rights’ Response

The OCR disagrees with the finding and recommendations A and B.
Please see Atftachment B for details of their response. For brevity purposes,
the OCR’s attachments to their response were not included in this audit
report.

Analysis of Caltrans’ Office of Civil Rights’ Response

The support provided by OCR in their response does not show FHWA's
approval to allow Caltrans to waive the NAICS code requirement.
However, OCR responded that they will confirm with FHWA on whether
their current practice is acceptable; the audit report was edited to
include this as a recommendation. Please see Attachment C for IOAI’s
comments to OCR's response.
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ATTACHMENT A
GFE PROCESS FLOWCHART

Not Covered in Audit

Calirans sets statewide DBE participation goal Confiract is advertised
is set for each contract and bids are submitted

DBE goal of 17.6% (OE/DPAC/District) (OE/DPAC)

Covered in Audit

OCR evaluates whether OCR reviews bid to ensure
bidder made adequate DBE participation goal is

GFE to meet goal If DBE goal not met met

If DBE goal
GFE shown

Reconsideration Hearing is . .
offered fo bidder (OF/DPAC) [TV wamg OCR reviews next bidder

Decides bidder
has not shown

Reconsideration Panel GFE
considers bidder’s argument

and decides to either uphold or
overturn OCR’s initial decision
(OCR/OE/DPAC or DLAE)

Accepts

Decides bidder
has shown GFE

Contract awarded
to bidder (OE/DPAC/
District)

Not Covered in Audit

Key OCR = Office of Civil Rights

DBE = Disadvantaged Business Enterprise OE = Office of Engineering
GFE = Good Faith Effort DPAC = Division of Procurement and Confracts




AHachment B

State of California California State Transportation Agency
Independent Office of Audits And Investigations

Making (_Zonservation a California
Memorandum Way of Life

To: Date: June 12, 2020
RHONDA L. CRAFT

Inspector General

Independent Office of Audits and Investigations

From:

SABRINA WATTS-JEFFERSON
Acting Assistant Director
Office of Civil Rights Caltrans

Subject: Office of Civil Rights Response to Good Faith Effort Audit

Thank you for the opportunity to provide a response to the draft report on

Good Faith Effort. the objective of the audit was to determine if 1) Caltrans’
Disadvantaged Business Enterprises (DBE) policy and procedures comply with
federal regulations for determining good faith efforts (GFE) and 2) Caltrans

is following its GFE policy and procedures. The Office of Civil Rights(OCR) is
pleased that the auditors determined that Caltrans GFE policies and procedures
generally comply with federal regulations and Caltrans generally complies with
GFE requirements through its policies and procedures.

The auditors reviewed the Caltrans GFE policy and procedures and provided
one finding and general recommendations. OCR believes the lack of
understanding of a broader overview of the DBE program plan, the program’s
historic use of North American Industry Classification System (NAICS) code and
its supplemental Work Codes and the continued working relationship with FHWA
in the DBE program plan development, led to a finding that is only tangentially
related to the GFE process. As a result, OCR needs to disagree with the finding in
the Draft GFE Audit report submitted to OCR on May 18, 2020.

1. The finding, which in our opinion is DBE Certification centric, states, “DBE’s

are not certified for the specific NAICS code required to count towards DBE
participation goals.” The audit further states, “Without an applicable NAICS
code, DBE participation percentages may be improperly counted towards
satisfying GFE when meeting the contract goal.” OCR disagrees with this finding
based on the current practice of the use of NAICS Code and Work Codes to
determine both certification and counting DBE participation.

“Provide a safe, sustainable, integrated and efficient transportation system to enhance
California’s economy and livability”



R. CRAFT
June 12, 2020

Page 2

For historical perspective, the use of both NAICS Code and Work Codes
- a descriptor from a classification scheme of equivalent detail and
specificity (49 CFR 26.71 (n)(1)) - by Caltrans to certify firms and count
towards DBE participation goals has been the practice for over 20 years.
In 2018, the Caltrans Standard Specifications, Section 2, “Bidding,” was
revised to allow the Prime Contractor to supply the DBE firm's NAICS
code or Work Codes in its DBE commitment submittal to assist with DBE
participation in Caltrans projects.

2. Attached is documentation of communication between the FHWA
and OCR that reinforces the collaborative work between FHWA and OCR
to develop a DBE program that is narrowly tailored yet maximizes DBE
participation in the state. The documentation includes notes from the
previous FHWA Civil Rights Manager, Mr. Lance Yokota. The 2011 notes
from Mr. Yokota indicates that he understood Caltrans DBE goal setting
methodology and good faith effort procedures, which includes the use of
work codes instead of NAICS codes.

2. Also attached is a fraining module presented by Mr. Yokota on Good
Faith Effort. Slide 25 shows the frainee how to look at a work code to
determine DBE participation. The challenge with the exclusive use of
NAICS codes is the broad nature of the NAICS codes. Their exclusive use
limits the participation of smaller DBE firms that are unable to receive
certification under a broad NAICS code due to its greater requirements for
certification. However, the same DBE firm can work on Caltrans projects
as a certified DBE firms under a work code increasing the ufilization of
smaller DBE's companies throughout California.

The audit report also states, “thought not directly related to GFE, if
DBEs are not properly certified in a NAICSs code, they are unable to
use the certification in other states to bid on projects within that same
NAICS code’s work activity. With a properly certified NAICS code, a
DBE’s certfification from Texas may be valid for the same type of work
in California and vice versa. Within California, certifications and NAICS
codes can also be used between different government agencies.”

3. While we understand how this assumption can be made, this is not

a completely accurate statement as interstate certification is more
nuanced than a carte blanche reciprocity. Interstate Certification is
based on 49 CFR 26.85 et al. and like most states, Caltrans has taken the
option to certify out of state firms on a case-by-case basis as stipulated in
§26.85(c). Caltrans does not allow for blanket approval solely based on
the DBE firm holding a different state’s certification under a NAICS code
(§26.85(b)).
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The reason being, some states have different requirements when it
comes to licensing or qualification issues of applicant. For that reason, as
§26.85(d) (iv) states, "...the State law of State B requires a result different
from that of the State law of State A,” one cannot assume what's valid in
one state will be valid in another.

Within California, the certification process is jointly controlled by a group of
certification agencies - the California United Certification Program (CUCP)
- that reach consensus when determining changes to the certification
processes. If Caltrans changes its certification process, the CUCP agencies
need to have a voice in the implementation of the changes in the
certification processes without consensus from other agencies.

4. Based on the June 4, 2020, meeting between OCR and on of A&l’s
concerns regarding Caltrans use of work codes centers around the lack
of written documentation of FHWA concurrence. OCR will work with
existing FHWA Civil Rights Manager to confirm that our current practice is
acceptable.

5. In closing, to limit Caltrans ability to use work codes and require NAICS
codes hurts Caltrans ability to include a wider array of DBE firms in
California, prevents Caltrans from have a narrowly tailored DBE program
as required by the FHWA, and meetings for past two years. The number of
contracts approved based on GFE are minimal (statistically insignificant)
compared to those that meet the goal requirement via prime contractors
GFE process. Changes to the current practices will result in the need for

a new DBE Program Plan, a complete change in the DBE goal setting
process, coordination with the CUCP and changes to all related policies
that involve the Division of Project Delivery, the Division of Procurement
and Confracts, and the Division of Local Assistance.

If you have any questions, please contact me at (216) 926-3120 or at
Sabrina.Watts-Jefferson@dot.ca.gov.

Attachments
1. 2011 note from Lance Yokota, FHWA
2. GFE Training Power Point from Lance Yokota, FHWA

c: James E. Davis, Chief Deputy Director, California Department of
Transportation
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Shira Rajenda, Deputy Division Chief, Program/Project Management
and Office Engineer

David Prizmich, Division Chief, Division of Procurement and Contracts

Debbie E. Lumpkin, Deputy Inspector General of Diversity, Independent
Office of Audits and Investigations

William Lewis, Assistant Director, Independent Office of Audits and
Investigations

Diana Antony, Chief Deputy Inspector General, Independent Office of
Audits and Investigations

Alice Lee, Chief, Office of Project Delivery, Independent Office of Audits
and Investigations

David Wong, Audit Manager, Office of Project Delivery, Independent
Office of Audits and Investigations
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IOAI'S Comments on the Response from the Office of Civil Rights

To provide clarity and perspective, we are commenting on the Office of
Civil Rights’' (OCR) response to our audit. The numbers below correspond
to the numbers we have placed in the margin of OCR’s response.

1. Though OCR'’s current practice allows the use of NAICS codes and
work codes for certification and DBE goal setting, it does not require in

all instances the use of a NAICS code as required by 49 CFR 26.53(b)(2)
(ii). Based on our audit of OCR's practices, we found the OCR Conftract
Evaluation Branch determines DBE participation based on the DBE having
either a work code or a NAICS code but not always requiring a NAICS
code. The OCR’s Contract Evaluation Branch Manager during the audit
period stated that if a DBE was certified with a work code appropriate for
the work to be performed on the contract, staff would perform no further
review to determine whether the DBE was also certified in an applicable
NAICS code.

2. As early as February 2020, IOAl requested documentation to support
OCR'’s claim that the Federal Highway Administration (FHWA) approved
the use of work codes instead of NAICS codes. The information was not
provided during the audit. Inits June 2020 response, OCR provided an
email communication dated 1/3/11 and a power point presentation from
2005 titled “Tips for Evaluating Good Faith Efforts” from a former FHWA
Civil Rights Manager as evidence. These documents, however, do not
state FHWA's approval of the use of work codes instead of NAICS codes.
The email communication does not specifically mention or reference
work codes or NAICS codes. In addition, the power point slide (#25) that
OCR provided showed trainees how to look at work codes to determine
DBE participation but also clearly identified on the slide, a NAICS code
associated with each work code.

Additionally, OCR states that the challenges of being required to
exclusively use NAICS codes is the broad nature of the codes. However,
the audit is not recommending the exclusive use of NAICS codes over
work codes. As stated in our report, the federal regulation allows work
codes in addifion to required NAICS codes.



3. The IOAl understands that Caltrans certifications may not always be
accepted by other states due to reasons such as differing licensing
requirements. However, at a minimum, all DBEs are required to be certified
with the proper NAICS code(s) associated with the work to be performed
on a contract. The report was edited to remove the following: “With

a properly certified NAICS code, a DBE’s certification from Texas may

be valid for the same type of work in California and vice versa. Within
California, certifications and NAICS codes can also be used between
different government agencies.”

4. In working with the FHWA to confirm if Caltrans’ current practice is
acceptable, OCR should be clear to communicate that the current GFE
process does not include verifying DBEs are certified for the NAICS code
specifically associated with the work code used to meet DBE contfract
participation goals.

5. OCR states IOAl's recommendation limits Caltrans ability to use

work codes and that by requiring NAICS codes, it hurts Caltrans ability

to include a wider array of DBE firms in California, prevents Caltrans

from having a narrowly tailored DBE program as required by FHWA,

and prevents Caltrans from meeting its overall DBE goal. [OAl’s
recommendation is based on 49 CFR 26.71(n) (1), which does not limit the
use of work codes but allows the use of work codes in addition to required
NAICS codes, and 49 CFR 26.53(b)(2) (i) that states that appropriate NAICS
codes are required to count for DBE participation work on contracts.
Additionally, 49 CFR 26.53(b)(2)(ii) specifically requires a NAICS code to
count fowards meeting DBE contract goals.
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WRITTEN EXPLANATION OF THE ALLEGED DISCRIMINATORY ACTION AGAINST_

is alleging State of California Department of Transportation

(Caltrans) is denying the benefits of and is allowing their staff to discriminate under the Federal Highway
Administration (FHWA) Title VI Program.

State of California Department of Transportation Caltrans selects its consultant under the State of
California Mini Brooks Act (California Government Code 4525-4529) which is also known as Qualifications
Based Selection (QBS). The selection is very subjective and can be manipulated to who they want to select
for the contract. This also leads to who they want to discriminate against.

submitted a Statement of Qualifications to the Caltrans for Contract Number
for Caltrans, Division of Right of Way, District 8 On-Call Contract) on
received an email from Michelle Nelson (Caltrans Contract Manager) informing
was shortlisted to interview for Contract Number .OnJuly 14, 2020,- received an email from
Michelle Nelson (Caltrans Contract Manager) thatl was not selected for the contract. From July 14,
2020 to September 8, 2020, Caltrans and the selected firm negotiated and approved the contract on
September 8, 2020. On September 8, 2020,- requested the Statement of Qualifications submittal from
the winning selected consultant. During this time,- could not review the Statement of Qualification to
see if- was not the most qualified firm until September 11, 2020, - received the Statement of
Qualifications submittal from Caltrans to review.

On September 11, 2020,- reviewed the Caltrans winning consultant Statement of Qualifications and
compared it to- Statement of Qualifications. After reviewing the Statements of Qualification, - is
alleging Caltrans and its employees are excluding- from participation in and be denied the benefits of
and be subject to discrimination under the Federal Highway Administration (FHWA) Title VI Program.

On September 12, 2020, - reviewed the Statement of Qualification submitted by Psomas and
Associates and - - was the most qualified firm that submitted on this contract. Caltrans is not
interested in looking into the allegation of misconduct by its staff and will allow it to continue. Caltrans
does not have a very good track record of hiring small businesses to provide professional service on any
federal or state projects. Most nationwide small businesses are owned by Minority or Woman. Please
see Attachment B - History of- and Caltrans.

The lead person on the selection team Person A, Caltrans Principal Transportation Surveyor, has known
the owners of- for over 35 years while working at Caltrans. Person A selects the other Caltrans
reviewer of the selection team. Basically, he is the person who selects the consultant. | am alleging he is
the person who is discriminating against-. In September 2020,- filed a protest on the selection of
the consultant following in September. Caltrans is not interested in investigating the blatant violation of
Federal Highway Administration (FHWA) Title VI Program.

This is not the first time the Caltrans has discriminated against_ or

other small firms. This has happened in 2010, 2013, 2014 and 2017 on Traffic Design Contracts, Right of
Way Engineering Contracts, Land Surveying Contracts, and other contracts.

Page 10of 2
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The people listed below are the alleged State personnel that have performed the discrimination:

Person A, Caltrans Senior Transportation Surveyor
Person B, Caltrans Senior Transportation Surveyor
Person C, Caltrans Senior Transportation Surveyor
Person D, Caltrans Senior Transportation Surveyor
Person F, Caltrans Senior Transportation Surveyor
State of California, Department of Transportation

District 08 Administration Department

District 08 Right of Way Department

Headquarters Division of Procurement and Contracts

| would like to be included in a Whistleblower Protection status if - can prove that Caltrans
discriminated against - Caltrans will not provide us any opportunity to participate in any work
concerning federal or state funded projects. | have additional information concerning past discrimination
of Caltrans against small and minority business. Previously in the 1990’s, most of the small contracts that
Caltrans would issue went to small firms. Now the large firms are being selected for the small contracts.

Contact Information

Address - San Bernardino, CA 92408

Page 2 of 2
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- COMPLAINT TO CALTRANS

On Friday_ we had a debriefing on

-. The purpose of a debriefing is to provide a Consultant with information about the interview,
how they may improve their SOQ and be more competitive in the future.- will never obtain a
Caltrans contract if the current Caltrans staff is involved in the Consultant selection process. | am asking
Caltrans to review the score sheets with the SOQ’s for this contract. | am available to present both
(Selected Consultant and-) Statements of Qualification to your staff and go over how- is better
qualified for this Contract.

| received a call from District 06 regarding a Surveying Contract and why we did not submit our SOQ on
this particular contract. It appears only a few consultants submitted their SOQ. | informed her,- was
not prepared to spend over $20,000 as an exercise for not getting selected. The Consultant selection
process is broken, and it needs fixing as it will save the State of California millions of dollars.

| approached you at a Caltrans Small Business Meeting in 2018 to express my concerns on the selection
of a fraudulent Consultant on . At that time, |
was letting you know | was filing a Title VI complaint with the Federal Highway Administration. | did not
end up filing the complaint. In June 2020, the contract was renewed as A knew-
would get short listed but not selected. In July, another consultant was selected over for this
contract.- has been working on the California High Speed Rail project providing Right of Way
Engineering services for the past 6 years.

- filed a protest with DPAC in September 2020. Caltrans DPAC rejected the claim as not being
submitted in time. The rule on submission of a claim is a Catch 22 scenario. In order to protest the
selection of the most highly qualified firm, a prospective Consultant must file a protest within 7 business
days after the selection of the most highly qualified firm and include a written statement of the grounds,
legal authority and facts in support of the protest. To obtain facts to support the protest, a prospective
Consultant must wait until after contract execution with the selected Consultant in order to obtain a
copy of their SOQ. The timeline from Consultant Selection to Negotiations to Contract Execution consists
of up to 4 business days from Consultant selection to submit a complete financial document package, a
negotiation meeting of up to 7 calendar days after submission of a complete financial documents
package, plus additional days from accepted negotiations to final contract execution. Based off of this
timeline, it is not feasible for a prospective Consultant to obtain a copy of the Selected Consultant’s SOQ
to use as supporting evidence and meet the time frame to submit a protest regarding selection of most
highly qualified firm.

| would like to give you the information on how District 08 selects a nonqualified consultant over a
qualified consultant on a Professional Service contract for Caltrans District 08 Right of Way Engineering.

- was the most qualified Consultant who submitted on this SOQ.

1. Selected Consultant — Summitted a fraudulent Statement of Qualifications — Violation of State &
Federal Law. The main project in the selected consultant SOQ is Caltrans 08A2868. This contract
is a field surveying contract and not a Right of Way Engineering Contract. The ranking sheet
form ADM2027 does not show this as a weakness for the selected consultant on the resumes.
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2. Selected Contract Manager — Does not have the five years of experience as a Contract Manger
for similar Right of Way Engineering Service contracts as required in the Request for
Qualifications — Violation of State Law

3. Contract Manager — Does not have the Right of Way Engineering experience performing
mapping and legal description. — Violation of State Contract Code

4, Task Order Manager - Does not have the Right of Way Engineering experience performing
mapping and legal description. — Violation of State Contract Code

5. Project staffing for this contract required:

a. 1-2 Project Surveyors
b. 1-3 Survey Assistants
c. 1-3 Survey Technicians

The selected Consultant submitted:

1. Project Surveyors - 5 Licensed Land Surveyors.

2. Survey Assistants — 3 Licensed Land Surveyors, No Land Surveyor-In-Training (LSIT) as the
RFQ required. For an Licensed Land Surveyor assigned as Survey Assistant, Caltrans will be
paying $140.09 to $159.52 per hour to each of the Licensed Land Surveyor and not paying true
Survey Assistant wages of $99 to $106 per hour. That is about $40 to $60 more per hour times 3.
. This is a hign cost for a Survey Assistant. The three LS’s would not know how to operate Civil3d
cadd software on the project or Caltrans Right of Way Mapping project..

3. Survey Technicians — 1 Land Surveyor-In-Training (LSIT) and 2 Survey Technicians

submitted:
1. Contract Manager — Professional Licensed Civil Engineer and Licensed Land Surveyor with 33
years as a Contract Manager as RFQ required.

2. Project Surveyor — 3 Licensed Land Surveyors with one also being a Professional Licensed Civil
Eniineer. In addition, [JjJijj had submitted the former_
3

urvey Assistant — 5 Licensed Land Surveyor-In-Training as the RFQ required.
4. Survey Technicians — 2 Licensed Land Surveyor-In-Training and 2 Engineer-In-Training.

| would like for Caltrans or your office to perform an audit to verify that the selected Consulant was indeed
the most qulified as required by California Law.

In reviewing form ADM 2027 & 2028, the Caltrans Reviewer was very critical of- SOQ and very linient
with the selected Consulant’s SOQ. In the selected Consultant’'s SOQ, various resumes (see staff names
below) listed Caltrans Project 08A2868 which is Land Surveying Services and not Right of Way
Engineering contract.

« Sean Smith

e Cliff Simental

e William Estapa

o Jeremy Evans

« Jesus Ulloa

e Angel Perez

e Christian Zamora

* Bernard Bingwen Xu
Furthermore, these resumes listed Right of Way Surveys and Mapping and some acquisition
documments as being part of Contract 08A2868.

also submit complaint to the California Governors Office; California Auditor; California Attorney
General; Calirans Director - Toks Omishakin; Caltrans Chief Deputy Director - James E. Davis; Acting
Chief of Staff - Kimberly Ellis-Erickson; Deputy Director of Finance/Chief Fincial Officer — Steve Keck;
Division Chief of Right of Way and Land Surveys - Kimberly Ellis-Erickson; Independent Office of Audits
and Investigation - Rhonda Craft; District 08 Director - Michael Beauchamp; District 08 District Deputy
Director Right of Way — Rebecca Guirado; District 08 Deputy Director Administration - Kevin Strough; 40th

| will be senw formal Title VI complaint to the Federal Highway Adminatration this week. | will
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District Assembley member - James C. Ramos; 47th Assembly Assembly Member — Eloise Gomez
Reyes; District 20 State Senator - Connie M. Leyva; and District 23 State Sentor - Mike Morrell.

Toks.Omishakin@dot.ca.gov;James.Davis@dot.ca.gov;Kimberly.Ellis-
Erickson@dot.ca.gov;Steve.Keck@dot.ca.gov;Rhonda@Craft@dot.ca.gov;Michael.Beauchamp@dot.ca.
gov;Rebecca.Guirado@dot.ca.gov;Kevin Strough@dot.ca.gov ;Rob.Gunn@dot.ca.gov



From: Lacayo, Erik (FHWA)

Cc: Chandler, David (FHWA)

Bcc: Mcwhorter, Nichole (FHWA); Mann. Arianne (FHWA)
Subject: FHWA Complaint DOT# 2021-0065

Date: Wednesday, May 12, 2021 12:03:00 PM

_’

I am writing in regard to the discrimination complaint you filed with us on March 2,
2021. After an initial review, we are referring your complaint to FHWA's DBE Program team
because the complaint alleges harms to your business. If you have any future questions about
the status of your complaint, you may contact David Chandler with the DBE team at

david.chandler@dot.gov.

Thanks,

Erik Lacayo

Title VI Program Analyst

Federal Highway Administration
Office of Civil Rights

(202) 913-3926

erik.lacayo@dot.gov



March 01, 2021

Federal Highway Administration

United States Department of Transportation
1200 New Jersey Avenue SE

Washington, DC 20590

RE: Title VI Complaint Against California Department of Transportation (Caltrans)

To whom it concerns,

is a Small Business Enterprise (SBE) certified by the
Department of General Services (Cert No. ) located in the City of San Bernardino, CA.- has been
providing civil engineering, land surveying, and other related professional services for more than 30 years.

Prior to forming , both owners worked at the State of California

Department of Transportation (Caltrans).

contracts are with State and Local Government

Agencies as well as Municipalities.

Caltrans is obligated to have an even playing field in contracting and procurement as stipulated by their
funding agreement with the United States Department of Transportation (USDOT). They do not.
Caltrans/CUCP is covering up the Disadvantage Business Enterprise (DBE) fraud and allowing these firms
to take most sub roles on federally funding contracts warranting a Compliant due to 49CFR Part 26
violations and Civil Rights violation according to the Civil Rights Act of 1964 for creating an uneven playing
field.

Caltrans procurement process is a tightly controlled process that is not an even playing field, only few
companies and specific individuals connected to Caltrans Management have been selected. Caltrans
controls this process in several ways not in favor of SBE and DBE firms:

1 - Controlled RFP Process & refusal to provide relevant information:

When Caltrans issues a professional services Request for Proposals or Qualifications (RFP or RFQ), all you
get is a link to download the RFP. Caltrans does not conduct any pre-proposal meetings to see who is
interested in proposing like what the other public agencies do. When SBE and DBE firms request the plan
holder list that downloaded the RFP from Caltrans website so we can contact them for teaming
opportunities, Caltrans informs the SBE and DBE firms that Caltrans does not have the plan holder list or
a list of whom downloaded the RFP. In past years, you were able to download the bidders list to review




Federal Highway Administration
March 01, 2021

20of5

firms that were interested in teaming opportunities. Yet Caltrans is quite capable of issuing the
addendums and email it to the plan holder list. Caltrans has chosen not to provide this information to SBE
and DBE firms to control whom gets selected and effectively create an uneven playing field.

What this control resulted in is the same primes and the same subs being proposed over and over and
winning the same contracts. It also keept the pool of proposer primes and subs close to the ones with
connections to Caltrans upper management and procurement staff that controls this process.

2 - Corruption by Caltrans Insiders:

Two well-known and proven examples are Person 1 and Person 2. Person 1 was the former Caltrans
District A Senior Project Manager in charge of procurement in District A. He was involved in briberies and
fixing contracts and several law suites filled against him by DBE firms. Caltrans gave him an option of
resigning or getting fired. He resigned and is now one of Caltrans District A and B consultants.

Person 2 is a public official and the actual owner of COMPANY C. The origins of Company C goes back to
the day it started as COMPANY A, Caltrans DBE in 2006, the wife/front owner migrated to the US in 2006,
in 2007 she won a $S11M, in 2008 another $10 and in 2009 another $12M.

To obtain the DBE certification by Caltrans, they had to hide assets. COMPANY A owners falsified County
real estate transaction recordings to transfer assets from the wife to the husband for DBE application with
Caltrans and claiming a "dissolution of marriage" so they would not pay transfer taxes, effectively
defrauded both the County, State and Federal government.

After more than $30M in Caltrans District A contracts in 3-4 years by paying District A Procurement team,
Person 1 paid to play, who was eventually forced out and District A was prevented and banned from any
procumbent for 3 years, COMPANY A was sold to Company B. A company that never had a CM contract
with Caltrans and now they do with Person 2.

Company B and Company C started getting contracts after hiring Person 3 the wife of Caltrans District A
Construction Area Manager Person 4 (responsible for Caltrans District A CM) as their employee while
working for Caltrans as a consultant (they both carry different last name for typical Caltrans concealment,
not the first couple working on opposite sides on the same project including District C Chief Deputy
Director Person 4 signing a contract for his wife company)

Company C was created by a Company B staff as a front and controlled by Person 2, Company B Senior
Vice President and used as a sub to Company A on Caltrans District A and District B contracts.

After enriching PPM with Caltrans federally funded contracts, Person 2 leaves Company B and Company
C is now officially controlled by the Person 2 and the front employee that registered Company C initially
with the State of California is an employee of the company.

Person 2 expand his financial ties with Caltrans District B staff as he did with District A and in the same
manner, hiring relatives, trips, paybacks, etc.

Elevated his back door dealings when he was elected for an elected position in a local city. PPM was
included on every District B federally funded Construction Management contracts.

Both Person 2 and Person 1 have been reported to have harassed other SBE and DBE staff, calling them
asking them to leave their employers and join Person 1 or Person 2 companies on the same Caltrans
projects. Other staff reported that both Person 2 and Person 1 threatened them if they do not work for
them, “they will never get a job at Caltrans”.
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Keep in mind Person 2 has no related degree in engineering or construction or licensed in the State of
California that qualify him for professional services as required by Caltrans and the State Statutes.
Because he is so connected to Caltrans upper management and is currently a local City Engineer, and
former District A Chief Deputy. City 1 is part of District B and City 1 have common projects and funding
while Person 2 is playing both as a Public Official and consultant on Federally funded projects.

3 - Ignoring State license requirement and DBE NAICS Codes:

It is well known Caltrans and CUCP has a certified company that are not in compliance with the 49CFR Part
26. The list is extensive, and the fraud has reached a system wide meltdown and is being covered up. |
and many others smaller firms have complained about it for years and no one has done anything about it.

Caltrans and the CUCP issued DBE certification for professional services including Engineering,
Construction Management and Testing and Inspection to companies where the 51% owner is not licensed
in the State of California effectively allowing political science major, lawyers, yoga instructors,
schoolteachers to engage in engineering and construction on Federally funded projects for political pay
offs.

When this issue was made public, Caltrans came up with a strange ruling, granting one such company
Safework 50% DBE credit on their District A contract with Company 3. The owner of the firm is not licensed
by the State of California for Architecture & Engineering (A&E) professional services.

Other cases, Caltrans ignores it all together. They issued NAICS Code DBEs without a supportive State
license and in many other cases account various NAICS Codes completely unrelated to the services
provided and account them for the project DBE goals.

Company names can be provided at a later time.

4 — The Only Other Alterative is also a Dead End:

In light of SBE and DBE firms inability to effectively join the closed circle of large primes constantly winning
these contracts due to the uneven playing field created by Caltrans that service only the larger firms and
their insiders. Complicated by a convoluted and corruption in the DBE program, the only alternative is to
try to prime on these A&E RFPs. But this process with- and many other smaller firms failed for years
and smaller firms that are qualified and duly licensed by the State of California and are able to win similar
contracts with other Public Agencies still cannot win a dime with Caltrans for the last 15 years.

5 — Detrimental Effects on SBE & DBE:

The primary reason why- and other highly qualified SBE and DBE firms duly licensed firms failed to
win Caltrans A&E contracts is the fact Caltrans ask for Caltrans type experience and hand-pick Project
managers that are effectively connected with Caltrans upper management like Person 2 and Person 1.
Caltrans allows unlicensed firms to participate and deems them more qualified than other SBE and DBE
that went to school and majored in engineering or construction and took and passed the State
professional exam to be considered licensed firms. Qualification based selection and the Brooks Act is
ignored when it comes to this point favoring unfit and unlicensed firms to provide A&E services. Caltrans
do not care if Person 2 has a license or not as long as continue to hire Caltrans senior staff wife and
relatives and Caltrans have awarded him Prime contracts both in District A and B.
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So, if you have been working with Caltrans you are guaranteed to continue working even if you are not in
compliance with the State Professional Statutes and you will continue to work with Caltrans using the
wrong NAICS codes that are not in line with A&E. On the other hand, if your licensed by the State and hold
the correct NAICS Code but have not worked with Caltrans in the last 5 years, you cannot prime or have
the opportunity to be a sub since you are not part of the Caltrans Club membership. If you prime, they
will find reasons to disqualify you since you cannot meet the minimum RFP requirement for lack of
previous work according to Caltrans. This created an uneven playing field.

6 — HKA Actual Experience with Caltrans Procurement:
On submitted its Statement of Qualifications (SOQ) to Caltrans for the advertised
.On received an
email from Michelle Nelson (Caltrans Contract Analyst) informing that was shortlisted to interview

on .On received an email from Michelle Nelson regarding the Consultant
selection results. The results indicated Psomas was the highest qualified Consultant for this Contract.

- is exercising its right to file a complaint under Title VI of the Civil Rights Act of 1964 against Caltrans
for discrimination based on race. In the last seven years,- has submitted and interviewed on six similar
contracts issued by Caltrans District 08. Four of those contracts were awarded to Psomas while the other
two were awarded to Guida Surveying Inc. (a SBE firm) and WSP Global (a global firm). See table below.

Caltrans Contract # | Services Winning Firm Year RFQ Issued
08A3201 On-Call for Right of Way Engineering Services Psomas 2020
08A2868 On-Call Land Surveying Services Psomas 2017
08A2871 On-call Right of Way Engineering Support Services | Guida Surveying Inc. 2017
08A2802 Land Surveying Support Services Psomas 2017
08A2427 Conventional Land Surveying Psomas 2014
08A2462 On-Call Right of Way Engineering Support Services | WSP Global Inc. 2014

In California, small businesses represent 99.8 percent of all businesses in the state of which 2.1 million are
minority-owned. From the previous similar contracts that were awarded, only one contract was awarded
to a Small Business and the others were awarded to a non-small business. - is at least if not better
qualified than the firms that were awarded the contract.

I know- has been discriminated on contracting opportunities not only at Caltrans, but other local
agencies. | will list the items Caltrans has provided a no or poor oversite of Federal Department of
Transportation (DOT) Grant Programs.

1. Title VI of the Civil Rights Act of 1964
2. 49 CFR Part 26 — PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES IN DEPARTMENT
OF TRANSPORTATION FINANCIAL ASSISTANCE PROGRAMS
a. To ensure nondiscrimination in the award and administration of DOT-assisted contracts
in the Department's highway, transit, and airport financial assistance programs.
b. To create a level playing field on which DBEs can compete fairly for DOT-assisted
contracts.
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c. To ensure that the Department's DBE program is narrowly tailored in accordance with
applicable law.
d. To ensure that only firms that fully meet this part's eligibility standards are permitted to
participate as DBEs.
e. To help remove barriers to the participation of DBEs in DOT-assisted contracts.
f. To promote the use of DBEs in all types of federally assisted contracts and procurement
activities conducted by recipients.
g. To assist the development of firms that can compete successfully in the marketplace
outside the DBE program; and
h. To provide appropriate flexibility to recipients of Federal financial assistance in
establishing and providing opportunities for DBEs.
3. 49 CFR §26.37 - Prompt Payment
49 CFR §26.39 - Fostering small business participation.
5. Poor oversite of firms that are certified Disadvantaged Business Enterprises in California. | can
provide a list of companies if needed.

e

| have attached several documents supporting my allegations for your review. If you have any questions
regarding this matter or need additional information, please fee free to contact me by phone ata

Thank you for your time and consideration.

Sincerely,

Enclosures:
Attachment A-C
Attachment 1 — 18




STATE OF CALIFORNIA—CALIFORNIA STATE TRANSPORTATION AGENCY Gavin Newsom, Govemor

DEPARTMENT OF TRANSPORTATION
OFFICE OF CIVIL RIGHTS

1823 14™ STREET, MS-79

SACRAMENTO, CA 95811 . .
PHONE (916) 324-1700 Making Conservation
FAX (916) 324-1862 a California Way of Life.
TTY 711

www.dot.ca.gov

October 29, 2020

Federal Highway Administration

California Division

Attn: Scott Carson, Civil Rights Program Specialist
650 Capitol Mall, Suite 4-100

Sacramento, CA 95814

Dear Mr. Carson:

The Calirans Office of Civil Rights (OCR), Title VI Branch received a complaint
fro alleging
discrimination on the basis of race, color, or national origin by Caltrans during
the selection process for several Caltrans Architectural & Engineering (A&E)
contracts that contain Federal-Aid funds.

Please see the document provided by the complainant.

If you have any questions, please do not hesitate to contact me at the phone
number listed below.

Sincerely,

Il %, llns,

Glenda M. Collins

Title Vi Branch Manager
Office of Civil Rights
Office: 916-324-8379
Cell

Fax: 916-324-1869

“Provide a safe, sustainable, integrated and efficient transportation system to enhance California's economy and livabilify"



Tran, Loi P@DOT

From:

Sent: Wednesday, October 21, 2020 3:24 PM

To: David.Prizmich@dot.ca.gov; Ochoco, Aaron B@DOT; Collins, Glenda@DOT; Title VI@DOT

Cc: Omishakin, Toks@DOT; Davis, James E@DOT; Kimberly.Ellis-Erickson@dot.ca.gov;
Steve.Keck@dot.ca.gov; Craft, Rhnonda@DOT; Michael.Beauchamp@dot.ca.gov; Guirado, Rebecca
R@DOT; Kevin; Rob.Gunn@dot.ca.gov; Davis, James E@DOT

Subject: Title VI of the Civil Rights Act of 1964 Discrimination on Caltrans A&E contracts.

BTERNAL EMAIL. Links/attachments may not be safe.

On we had a debriefing on Contract . The purpose of
a debriefing is to provide a Consultant with information about the interview, how they may improve their SOQ and be
more competitive in the future.- will never obtain a Caltrans contract if the current Caltrans staff is involved in the
Consultant selection process. | am asking Caltrans to review the score sheets with the SOQ’s for this contract. | am
available to present both (Selected Consultant and-) Statements of Qualification to your staff and go over how-
is better qualified for this Contract.

| received a call from District 06 regarding a Surveying Contract and why we did not submit our SOQ on this particular
contract. It appears only a few consultants submitted their SOQ. | informed her,- was not prepared to spend over
$20,000 as an exercise for not getting selected. The Consultant selection process is broken, and it needs fixing as it will
save the State of California millions of dollars.

| approached you at a Caltrans Small Business Meeting in 2018 to express my concerns on the selection of a fraudulent
Consultant on District 08 Right of Way Engineering Contract No. 08A2871. At that time, | was letting you know | was
filing a Title VI complaint with the Federal Highway Administration. | did not end up filing the complaint. In June 2020,
the contract was renewed as Contract-. | knew would get short listed but not selected. In July, another
consultant was selected over- for this contract. has been working on the California High Speed Rail project
providing Right of Way Engineering services for the past 6 years.

- filed a protest with DPAC in September 2020. Caltrans DPAC rejected the claim as not being submitted in time. The
rule on submission of a claim is a Catch 22 scenario. In order to protest the selection of the most highly qualified firm, a
prospective Consultant must file a protest within 7 business days after the selection of the most highly qualified firm and
include a written statement of the grounds, legal authority and facts in support of the protest. To obtain facts to support
the protest, a prospective Consultant must wait until after contract execution with the selected Consultant in order to
obtain a copy of their SOQ. The timeline from Consultant Selection to Negotiations to Contract Execution consists of up
to 4 business days from Consultant selection to submit a complete financial document package, a negotiation meeting of
up to 7 calendar days after submission of a complete financial documents package, plus additional days from accepted
negotiations to final contract execution. Based off of this timeline, it is not feasible for a prospective Consultant to
obtain a copy of the Selected Consultant’s SOQ to use as supporting evidence and meet the time frame to submit a
protest regarding selection of most highly qualified firm.

| would like to give you the information on how District 08 selects a nonqualified consultant over a qualified consultant
on a Professional Service contract for Caltrans District 08 Right of Way Engineering.

- was the most qualified Consultant who submitted on this SOQ.

1. Selected Consultant — Summitted a fraudulent Statement of Qualifications — Violation of State & Federal Law.
The main project in the selected consultant SOQ is Caltrans 08A2868. This contract is a field surveying contract



and not a Right of Way Engineering Contract. The ranking sheet form ADM2027 does not show this as a
weakness for the selected consultant on the resumes.

2. Selected Contract Manager — Does not have the five years of experience as a Contract Manger for similar Right
of Way Engineering Service contracts as required in the Request for Qualifications — Violation of State Law

3. Contract Manager — Does not have the Right of Way Engineering experience performing mapping and legal
description. — Violation of State Contract Code

4. Task Order Manager - Does not have the Right of Way Engineering experience performing mapping and legal
description. — Violation of State Contract Code

5. Project staffing for this contract required:
a. 1-2 Project Surveyors
b. 1-3 Survey Assistants
¢. 1-3 Survey Technicians

The selected Consultant submitted:

1. Project Surveyors - 5 Licensed Land Surveyors.

2. Survey Assistants — 3 Licensed Land Surveyors, No Land Surveyor-In-Training (LSIT) as the RFQ required.
For an Licensed Land Surveyor assigned as Survey Assistant, Caltrans will be paying $140.09 to $159.52 per
hour to each of the Licensed Land Surveyor and not paying true Survey Assistant wages of $99 to $106 per hour.
That is about $40 to $60 more per hour times 3. . This is a hign cost for a Survey Assistant. The three LS’s would
not know how to operate Civil3d cadd software on the project or Caltrans Right of Way Mapping project..

3. Survey Technicians — 1 Land Surveyor-In-Training (LSIT) and 2 Survey Technicians

- submitted:
1.

Contract Manager — Professional Licensed Civil Engineer and Licensed Land Surveyor with 33 years as a
Contract Manager as RFQ required.

2. Project Surveyor — 3 Licensed Land Surveyors with one also being a Professional Licensed Civil Engineer. In
aditon, I had submitied the#-

3. Survey Assistant — 5 Licensed Land Surveyor-In-Training as the RFQ required.

4. Survey Technicians — 2 Licensed Land Surveyor-In-Training and 2 Engineer-In-Training.

| would like for Caltrans or your office to perform an audit to verify that the selected Consulant was indeed the most
qulified as required by California Law.

In reviewing form ADM 2027 & 2028, the Caltrans Reviewer was very critical ofF SOQ and very linient with the
selected Consulant’s SOQ. In the selected Consultant’s SOQ, various resumes (see staff names below) listed Caltrans
Project 08A2868 which is Land Surveying Services and not Right of Way Engineering contract.

Sean Smith

Cliff Simental
William Estapa
Jeremy Evans
Jesus Ulloa

Angel Perez
Christian Zamora
Bernard Bingwen Xu



Furthermore, these resumes listed Right of Way Surveys and Mapping and some acquisition documments as being part
of Contract 08A2868. Contractidin not have a field surveying in the scope of services.

| will be sending formal Title VI complaint to the Federal Highway Adminatration this week. | will also submit
complaint to the Federal Highway Adminatration, Federal Department of Justice, California Governors Office; California
Auditor; California Attorney General; Caltrans Director - Toks Omishakin; Caltrans Chief Deputy Director - James E.
Davis; Acting Chief of Staff - Kimberly Ellis-Erickson; Deputy Director of Finance/Chief Fincial Officer — Steve Keck;
Division Chief of Right of Way and Land Surveys - Kimberly Ellis-Erickson; Independent Office of Audits and Investigation
- Rhonda Craft; District 08 Director - Michael Beauchamp; District 08 District Deputy Director Right of Way — Rebecca
Guirado; District 08 Deputy Director Administration - Kevin Strough; 40" District Assembley member - James C. Ramos;
47th Assembly Assembly Member — Eloise Gomez Reyes; District 20 State Senator - Connie M. Leyva; and District 23
State Sentor - Mike Morrell.

| am not letting this past as on other Caltrans A&E contracts- has submitted on. Title VI of the Civil Rights Act of
1963 prohibits discrimination on the basis of race, color, or national origin in any program or activity that receives

Federal funds or other Federal financial assistance. Caltrans is in violation of Title VI for discrimination.

Let me know if Caltrans is prepared to get the true facts on District 08 discrimination.






